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CONDITIONS ACCOMPANYING GRANTS OF AUTHORITY FOR 

FRANCHISES AND LICENSES AND REGULATIONS FOR 
THE OCCUPANCY, USE, AND CIVIL TRESPASS 

OF COUNTY PUBLIC RIGHTS-OF-WAY.

-HI

WHEREAS, under Section 4-37-1 NMSA 1978 "all counties are 
granted the same powers that are granted municipalities except for 
those powers that are inconsistent with statutory or constitutional 
limitations placed on counties. Included in this grant of powers to 
the counties are those powers necessary and proper to provide for 
the safety, preserve the health, promote the prosperity and improve 
the morals, order, comfort and convenience of any county or its 
inhabitants;" and

WHEREAS, under Section 4-37-2, NMSA 1978, "county ordinances 
are effective within the boundaries of the county, including 
privately owned land or land owned by the United States. However, 
ordinances are not effective within the limits of any incorporated 
municipality," given that "when New Mexico became a state, it 
acquired sovereignty and dominion over the lands of the United 
States within the State of New Mexico...so long as the State does 
not interfere with the use enjoyed by the United States government, 
the proprietor of the land," State of New Mexico y. McCormack (100 
NM 657)''; and

WHEREAS, under Section 4-38-18 NMSA 1978, boards of county 
commissioners are authorized "to represent the county and have the 
care of the county property and the management of the interest of 
the county in all cases where no other provision is made by law," 
and "also to perform such other duties respecting roads as may be 
required by law," under Section 4-38-24 NMSA 1978; and

WHEREAS, under Section 4-38-13 NMSA 1978, "the board of county 
commissioners shall have power at any session to make such orders 
concerning the property belonging to the county as they may deem 
expedient;" and

Public Rights-of-Way Ordinance 
10/OS/9B Final Draft 
C: \wp51 \ords\USW\PROW .106



_ 901 • HOaa\MSn\sp^o\T stJn\: D
C 3jeaa TeuTH 86/90/OX

ssuEUipjiO Aem-3o-e31iBi:h sixqna

Aub go :LO I'euTg ou„ ' L66T 5° :l0V suoxgHTadoaddv
pagBpxxosuoD snqxumo sqd 30 (p)ioi xtoxgoes :tspnn 'sYanaHM

pua „ guemuasAoE qons Aq pasoxosxp 
Axoxxqnd sx paxxnbaa uoxqasuaduioo aqq gx 'sxsaq Axogauxuixaosxpuou 
a uo AaM-go-sgqBxa oxxqnd go asn aog 'sxsaq Aaogauxuixaosxpuou 
pua x'e:c3n9u AxsAxgxgadmoo a uo ,s:rapxAOJ[d suoxgaoxunuiuiooaxB^ 
uioxg uoxqasuaduioo axq^uosaaa pua axag axxnbaa oq uo AaM-go-sqq5xu 
oxxqnd aqq aEauaui oq,, quamuuaAoE x^^OT s^eqs ^ 3° Aqxuoqqna aqq 
qoagga qou saop 9661 3° qov suoxqaoxunmuiooaxsi, s^q 'SYaaaHM

pua n.'uoxqoas
sxqq oq quansund asxqDuaug Aua go EuxquauE aqq ux pauunoux sasuadxa 
Xanqoa apq'suosaau uog saEuaqo asoduix oq pazxuoqqna sx suauoxssxuiuioD 
go puaoq v •suoxqoxpsxunC aAxqoadsau uxaqq uxqqxA sasodund 
qons uog suoxqauoduoo oq uoxqaunp /SuaaA aAxg-AquaMq Euxpaaaxa qou 
sasxqouaug quauE oq pazxuoqqna aua suMoq pua saxqxo paqauoduooux 
go saxqxuoqqua x^^^xoxunm pua suauoxssxuimoo Aqunoo go spuaoq 
aqq qaqq uaqqung papxAOud pua x3AB:r:l OTX0!1,11^ qouuqsqo AxTuassaoauun 
qou XT^^s asn qons qaqq papxAOud saunqonuqs pua saouaxpdda 
'saunqxxg uaqqo pua suoxqaqs uauiuogsuauq 'suawoq 'sqxnpuoa 
'saxqao 'sauxw 'sapod 'sadxd uxaqq uog suMoq paqauoduoouxun 
go sAaxx^ sqaauqs aqq pua sAaMqExq oxxqnd aqq asn oq [8^61
VSWN 03-V6-E9 uoxqoas oq I-V6-C9 uoxqoas] qov suoxqaoxununuooaxai, 
ooxxaw AiaN aqq oq quansund aoxAuas suoxqaoxunmmooaxaq 
oxxqnd apxAOud qaqq saxuaduioo pua [8Z,6I VSWN 39 uaqdaqo go 
Cl oq 8 pna 9 oq i saxoT:l:J:V] 3ov AqxxT:in •^^pnn saxqxxxqn
oxxqnd '8Z.6I VSWN I-I-39 uoxqoas oq quansund pazxuaEuo suoxqauoduoo 
qxuiuad oq pazxuoqqna aua saxqunoo x'snaAas aqq go suauoxssxmmoo 
Aqunoo go spuaoq aqq„ '8£.61 VSWN 3-1-39 uoxqoas uapun 'sva^aHM

pua „.'saaua uaqun ux Apuaxnoxquad 'oxxqnd quaoaCpa aqq aoxAuas 
Axx^oxuiouooa uo qoaau qou pxnoo sauxx AqxxT:m 'sAaw oxxqnd go 
asn Euxqam qnoqqxM -paAuas oxxqnd aqq go qxgauaq aqq uog aua sasn 
AqxxT:in qons pua 'aqaqs sxqq go swap aqq oq quansund pazxuoqqna 
sa 'oxxqnd aqq EuxAuas ux sasn AqxxT^n uadoud uog osxa aua 
Aaqq qnq .'uoxqaquodsuauq pua xoA^-xq oxxqnd uog AxxBC3xouxud papuaqux 
aua sAawqExq oxxqnd,, '8L6I VSWN SI-8-Z.9 uoxqoas uapun 'svanaHM

pua „ .'asxAiuaqqo uo aunqaxsxSai Aq paqaauo
saw AawqExq uo qaauqs 'paou oxxqnd aqq uaqqaqw go ssaxpuaEau 
qsxxa XT^xjs aqaoaA pua uopuaqa oq qqExu aqq,, pua „'quauiuopuaqa 
uo’ uoxqaoaA go uoxqauaxoap uaqqxuw xBm:io3 J^CI pauopuaqa 
uo paqaoaA aua sqqExu Aquadoud uo Aquadoud qons XT:luri q-xaAau 
qou xi^xis sasodund AawqExq uo qaauqs 'paou oxxqnd uog aqaqs aqq 
go uoxsxAxpqns x^:3T:lTIoc3 -xo AouaEa 'naaunq 'quauiquadap. 'uoxssxuiuioo 
Aua uo aqaqs aqq Aq uoxqauuiapuoo uo asaqound Aq pauxnEoa 

. sqqExu Aquadoud uo AquacJoud,, pua ,, •'suauoxssxmuioo Aqunoo go puaoq 
aqq Aq pauxnboa aq XT^qs ' spaou ux tioxqaobx ux saEuaqo uo spaou wau 
uog suauoxssxuiuioo Aqunoo go puaoq aqq Aq Auassaoau pamaap Aaw-go 
-sqqExu,, '’8Z,6I VSWN 9-Z-LB pna ZT-:^-L9 suoxqoas uapun 'SV3H3HM

n
% t

f 4-



agency of the Federal Government pertaining to the recognition, 
management, or validity of a right-of-way pursuant to Revised 

ri;J - -statute -2477 (43 U.S.C. 932) shall take effect unless expressly 
authorized by an Act of Congress subsequent to the'“date of 
enactment of this Act," which includes all rights-of-way granted 
under the Mining Act of July 26, 1866, 14 Statute 253, later
codified at 43 U.S.C. 932 "for the construction of highways over 
public lands, not reserved for public uses,-" and

WHEREAS, under Ordinance 93-12-03, "All roads in Grant County 
on Federal Lands created prior to the U.S. Forest reservation, or 
Bureau of Land Management creation are defined and declared public 
roads;" and

WHEREAS, under Ordinance 97-03-27 B, "all business entities 
using or seeking to use the streets, roads, or other rights-of-way 
of the County for the erection, construction or operation of a 
public utility and/or the installation or operation of equipment to 
provide transmission, sale, resale or distribution of services for 
profit are required to apply for a franchise or license agreement 
with the County;" and

WHEREAS, public rights-of-way are held in trust by the County 
for the public, pursuant to Pikes Peak Power Co. y. Colorado 
Springs, 105 F. 1, and to be managed by the' County, Gallegos y. 
Conroy, 38 NM 154, as parens patriae in the public interest, 
Albuquerque y. PSC, 115 NM 521; and

WHEREAS, the grant of authority to boards of county 
commissioners to manage County property, and County interests in 
all cases where no other provision is made by law, provides the 
county commissioners with wide discretionary powers, 1915-16 Op. 
Att'y Gen. 64 and 1967 Op. Att'y Gen. No. 67-145; and

WHEREAS, the exercise of police powers in the management of 
local public rights-of-way in New Mexico has been recognized as a 
separate, but contingent, power to the granting of franchises in 
City of Roswell y. Mountain States Telephone, 78 F.2d 379, and the 
granting of such authority is within the purpose of public 
highways. State ex rel. City of Albuquerque y. Lavender, 69 NM 365, 
and Hall y. Lea County Elec. Coop., 78 NM 792; and

WHEREAS, it is the intent of the Board of County Commissioners 
of Grant County to regulate use of the public rights-of-way in a 
reasonable and nondiscriminatory manner as authorized by^ the State 
of New Mexico for public purpose, consistent with Public Service 
Co. y. New Mexico PSC, 112 NM 379, and in the interests of the 
public health, safety and convenience of the citizens of Grant 
County.
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NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY 
COMMISSIONERS OF THE COUNTY OF GRANT, NEW MEXICO, THAT:

SECTION 1. SHORT TITLE. This Ordinance shall be known as "The 
Grant County Public Rights-of-Way Ordinance."

SECTION 2. DEFINITIONS. The following terms, phrases, words, 
abbreviations and their derivations shall have the meaning herein 
given. When not inconsistent with the context, words used in the 
present tense include the future, words in the plural number 
include the singular number, words in the singular number include 
the plural number, and the use of any gender shall be applicable to 
all genders whenever the sense requires. The words "shall" and 
"will" are mandatory and the word "may" is permissive. Words not 
defined shall be given their common and ordinary meaning.

1. ADVANCED TELECOMMUNICATIONS SERVICE means the offering of 
a capability for generating, acquiring, storing, transforming, 
processing, retrieving, utilizing, or making available information 
via telecommunications, and includes electronic publishing, but 
does not include cable television services.

2. AFFILIATED INTEREST means a person who directly or 
indirectly, through one or more intermediaries, controls or is 
controlled by or is under common control of a business entity, 
corporation or another person. Control includes instances where a 
person is an officer, director, partner, trustee or person of 
similar status or function or who owns directly or indirectly or 
has a beneficial interest in ten percent or more of any class of 
securities of a person.

3. CABLE TELEVISION SERVICE means the one-way transmission 
to subscribers of video programming or other programming service 
and subscriber interaction, if any, that is required for the 
selection of such video programming or other programming service.

4. CIVIL TRESPASS or TRESPASS means the unauthorized or 
unprivileged interest in, possession of, holding over, entry upon, 
or the use of any County right-of-way, including any unlawful 
intrusion, interference, continued presence, or permanent invasion, 
by a person, structure, chattel, or other thing, on the surface of, 
or above or beneath any rights-of-way, within the jurisdiction of 
the County.

5. COUNTY means Grant County, New Mexico and all territory 
within its present and future boundaries and including any area 
over which the County exercises jurisdiction.
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6. COUNTY ATTORNEY means an attorney employed by Grant 
County or the District Attorney for the Sixth Judicial District 
Court or any attorney privately retained by the County.

7. DEDICATED CAPACITY means a form of access to the services 
or physical plant of any person, that is set aside for County use 
as a condition for occupying the public rights-of-way and is 
dedicated to public health, safety or convenience.

8. DOE means the Department of Energy, or any successor 
governmental entity thereto.

9. EASEMENT means a permanent assignment of authority to 
occupy or use County land for a specific purpose in the public 
interest.

10. FCC means the Federal Communications Commission, or any 
successor governmental entity thereto.

11. FEE means a charge fixed by law for services of public 
officers or for use of a privilege under control of government.

12. FRANCHISE means a grant of authority to any person for a 
specific term for the occupancy or use of the public rights-of-way 
to locate, construct, operate and/or maintain any plant, equipment, 
facility, fixture or other property in any public rights-of-way for 
the provision of a public service. Such grant must be accepted to 
be valid and thereafter may be held or transferred by the grantee 
as provided by law, but does not waive the County's exercise of 
police power to regulate the design, location, construction, 
operation and/or maintenance of any plant, equipment, facility, 
fixture or other property located in any County right-of-way.

13. GRANTEE means any person who is granted, and accepts, 
authority from the County for the occupancy and/or use of any 
County public rights-of-way under a franchise, license, lease or 
other agreement.

14. IN-KIND means goods or services provided to the County, 
without charge or payment, as a condition for the occupancy or use’ 
of any public rights-of-way.

15. INTERCONNECTION means the authorized use of public 
rights-of-way for the location, collocation, or virtual collocation 
of any plant, equipment, facility, fixture, or property owned by 
one person and connected to any plant, equipment, facility, fixture 
or property owned by another person that is being used in the 
provision of a public service.

16. LAND means any and all land and interests in land whether 
freehold or leasehold or otherwise, including land held by original
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title, land held in tiaist by the County, land held in fee simple, 
land held under lease, easement, permit or otherwise, whether 
restricted or unrestricted, and includes all rights and incidents 
appurtenant to any land or interests in land, including but not 
limited to, rights to water and to minerals, whether surface or 
underground or subsurface, and to airspace, as defined by federal. 
State and local law.

17. LEASE means a temporary agreement to occupy or use County 
property or land for a public purpose.

18. LICENSE means a grant of authority to any person for a 
specific term for the occupancy and use of any public rights-of-way 
that does not require a franchise. Such grant must be accepted to 
be valid and thereafter, may be held or transferred by a grantee, as 
provided in law, but does not waive the County's exercise of police 
power to regulate the design, location, construction, operation 
and/or maintenance of any plant, equipment, facility, fixture or 
other property, used in the exercise of such license, that is 
located in County public rights-of-way.

19. LOCAL EXCHANGE COMPANY means a person, company, 
corporation, partnership, cooperative, joint venture or other 
business organization or association not engaged solely in 
interstate business that provides services or facilities for the 
transmission of two-way interactive switched voice communications 
over a telephone line within a local exchange area for single-line 
customers.

20. LOCATION means the physical or intended placement of any 
plant, equipment, facility, fixture or other property in a public 
right-of-way.

21. NETWORK means any system designed to provide one or more 
access paths for communication between users at different 
geographic locations; provided that a system may be designed for 
voice, video, data, or any combination thereof, and may feature 
limited or open access that employs appropriate analog, digital 
switching or transmission technologies in its elements, facilities, 
plant or equipment.

22. NOTICE means actual infomation of fact or summons 
communicated, according to law, by an authorized person to any 
other person or the public.

23 . OCCUPANCY means the lawful exercise of property rights as 
authorized under certain conditions by contract, franchise, 
easement, license, or other public law.

24. PERMIT means a temporary grant of authority to enter the 
public rights-of-way for a public purpose.
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25. PERSON means any individual, firm, joint^ venture, 
partnership, corporation, association, state, municipality, 
-political-—subdivision,----cooperative., association, joint stock
association or any combination thereof and includes any receiver, 
trustee, assignee or personal representative thereof.

26. PROPERTY means an aggregate of rights which are 
guaranteed and protected by the government and which extend to 
every species of valuable right and interest.

27. PUBLIC ACCESS means the power or opportunity of the 
public to enter, communicate or pass through any public rights-of- 
way, as accepted or managed by the County Board of Commissioners.

28. .PUBLIC HIGHWAY means any right-of-way of the County 
declared to a public road, thoroughfare, or other way open to the 
public, including carriage-ways, bridle-ways, horse paths, foot­
ways, railroads, navigable rivers, bridges, canals, ferries, and 
any other ways used for the transportation of commodities or for 
communication, as established by the laws of the territory or State 
to be dedicated and accepted under law by the County, or as 
otherwise prescribed by law, or established by public use for a 
long period of years and' which has not been abandoned by the 
County.

29. PUBLIC INSTITUTIONAL TELECOMMUNICATIONS USER means an 
elementary or secondary school, library, or health care provider, 
or other public institution or facility that provides public access 
to advanced telecommunications services convenient to education, 
public health, public safety or welfare, or other public interests.

30. PUBLIC PLACE means all sidewalks, alleys or other public 
ways and any and all public sources, spaces, grounds and buildings 
of the County under the jurisdiction of the Board of Commissioners.

31. PUBLIC RIGHTS-OF-WAY means all property and interests of 
the County that are acquired, acknowledged, asserted, dedicated, 
prescribed or intended for use as a public place, or subject to 
public easements, and all extensions of land now or hereafter held 
on the-surface of, above, or beneath the boundaries of the County 
designated for the purposes of public passage, the provision of 
utilities or services, or other uses compatible with the public 
interest in such property, whether designated as a street, way, 
highway, parkway, thoroughfare, expressway, road, avenue, 
boulevard, place, circle, or however otherwise designated. Such 
property and interests are designated to be held in trust for the 
public, by the County, and to be managed by the County for public 
purposes. Public Rights-of-Way shall also mean all easements now 
or hereafter held by the County for any lawful purpose consistent 
with every reasonable method of public travel, transportation or 
communication, and shall include any other easement or right-of-way
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as shall be defined within their proper use and meaning by County 
and State statute.

22. PUBLIC SERVICE or SERVICE means every"pe'rfd:raahce'of'a" 
labor or duty for sale or benefit to the general public, that is 
provided in, upon, above, below or through any County public 

_q£_'^gray, including, but not limited to, the transportation of 
goods, communication of signals or messages, or other transmission 
of natural resources for the purpose of heat, power, water, light, 
sewage or other general public uses, whether or not such services 
are considered of public convenience or necessity.

33. PUBLIC UTILITY or UTILITY means every person not engaged 
solely in interstate business and, except as otherwise restricted 
by State statute, (stated in Sections 62-3-4 and 62-3-4.1 NMSA 
1978), that may own, operate, lease or control:

a. any plant, property or facility for the generation, 
transmission or distribution, sale or furnishing to or for the 
public of electricity for light, heat or power or other uses;

b. any plant, property or facility for the manufacture, 
storage, distribution, sale or furnishing to or_for the public of 
natural or manufactured gas or mixed or liquefied petroleum gas, 
for light, heat or power or for other uses; but the term "public 
utility" or "utility" shall not include any plant,_ property or 
facility ' used for or in connection with the business ^ of the 
manufacture, storage, distribution, sale or furnishing of liquefied 
petroleum gas in enclosed containers or tank truck for use by 
others than consumers who receive their supply through any pipeline 
system operating under municipal authority or franchise and 
distributing to the public;

c. any plant, property or facility for the_supplying, 
storage, distribution or furnishing to or for the public of water 
for manufacturing, municipal, domestic or other uses; provided, 
however, nothing contained in this paragraph shall be construed to 
apply to irrigation systems, the chief or principal business of 
which is to supply water for the purpose of irrigation;

d. any plant, property or facility for the production, 
transmission, conveyance, delivery or furnishing to or for the 
public of steam for heat or power or other uses; or

e. any plant, property or facility for the supplying and 
furnishing to or for the public of sanitary sewers for transmission 
and disposal of sewage produced by manufacturing, municipal, 
domestic or other uses; provided that the terms "public utility" or 
"utility" as used in the Public Utility Act do not include any 
utility owned or operated by any class A county as described in 
Section 4-36-10 NMSA 1978 or any class B county as described in
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Section 4-36-8 NMSA 1978 either directly or through a corporation 
owned by or under contract with such a county.

34. RIGHT-OF-WAY means any County land or other place, 
property or interest therein, acquired, acknowledged, asserted, 
dedicated, prescribed or intended for use as a County way for any 
public purpose, as authorized by federal. State and local law.

35. ROAD or ROADWAY means that portion of a right-of-way open 
to the public as a thoroughfare, or a public highway for the 
transportation of any good, service or person.

36. see means the State Corporation Commission, or any 
successor governmental entity thereto, of the State of New Mexico.

37. STREET means a public or private thoroughfare or roadway, 
open to the public, which affords the principal means of access 
from a lot, parcel, or area of land to other lots, parcels, or 
areas of land and that has been accepted by the County Board of 
Commissioners as a public rights-of-way.

38 SUBSCRIBER means any recipient of a public service.

39. TELECOMlfONICATIONS PROVIDER means any telegraph company, 
telephone company, transmission company, telecommunications common 
carrier, telecommunications company, cellular service company, pay 
telephone provider, or affiliated person regulated in whole or in 
part by the SCC under law, including but not limited to Article 11 
of the constitution of New Mexico, Section 11 of the Public 
Regulation Commission Act, the Telephone and Telegraph Company 
Certification Act, the New Mexico Telecommunications Act, the 
Cellular Telephone Services Act and Sections 63-9E-1 and 63-9E-3 
NMSA 1978.

40. THOROUGHFARE means that portion of a right-of-way open to 
the public through which one can travel, as accepted by the County, 
and including such improvements as may comprise pavement, 
shoulders, gutters, curbs, sidewalks, parking areas, but does not 
include service entrances or driveways leading off from the street., 
onto adjoining premises, easements for other purposes, .or other 
rights-of-way.

SECTION 3. PUBLIC PURPOSE. All the requirements provided in
this Ordinance are hereby declared to be for a public purpose to 
promote the health, safety, and convenience of the general public 
in the management of County Public Rights-of-Way for uses 
authorized by the State, as intended in the Grant County 
Comprehensive Plan and related County ordinances, policies, rules, 
regulations and agreements. Any member of the governing body or 
County official or employee charged with the enforcement of this 
Ordinance, acting for the County in the discharge of his or her
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chaii not thereby render himself or herself personally 
liable- and he or she is hereby relieved Srom all personal 
liabilitv for any damage that might accrue to any Person or 
property^ as° a reLlt of any act required or permrtted rn the 
discharge of his or her said duties.
SECTION 4 NON-EXCLUSIVE GRANTS. All grants of authority or

to use or occupy Grant County Public Rights-of-Way under
62-1-2 NMSA 1978 shall be limited to the a^d

vranchise License, or other agreement that grants sucn 
SLoSty or permission and shall not be exclusive. Any additional 
grants of authority by the County for such ser-zices shall be on a 
competitively neutral and nondisoriminatoi^ basls. PJ°^iaed 
the existing franchises, licenses or other agreements are in 
compliance, with County ^ Public Righcs-of-Way ordinances and 
authority.
SECTION 5 CONTENTS OF FRANCHISES AND LICENSES. Every
Franchise*or License shall provide the name, title and address of 
the Person accepting such Franchise or License and the name, title 
and address of the Person to whom required legal notices shall be 
sent. The County shall be promptly notified of any changes in such 
names and these names at all times shall be accessible to anyone 
having any interest in such information. _ Every Franchise or 
License shall also contain a provision setting forth the minimum 
consideration or requirements to be rendered to the public by the 
Grantee of any such Franchise or License and shall also include, in 
addition to other requirements in County ordinances, any such 
terms, provisions, and conditions as the B.oa3fd County
Commissioners requires in the interest of the public health, safety 
and/or convenience. Where requirements for such consideration in 
a Franchise or License are precluded, or prohibited, any Pe^s°a 
using the Public Rights-of-Way to provide a Public Service shall 
owe the County the same consideration by agreement as in any 
Franchise or License for similar services and as_ determined by the 
Board of' Country Commissioners, in a nondiscriminatory manner, to 
be due. No business entity or Person shall occupy or use Grant 
County Public Rights-of-Way for the provision of a Public Service 
without owing such consideration to the County.

SECTION 6. MONETARY CONSIDERATION. As partial consideration
for the granting of any Franchise or License by the County, every 
Grantee shall pay a fair and reasonable amount annually as a user 
fee for the management of County Public Rights-of-Way. This fee 
shall be set by the Board, of County Commissioners for the County, 
on a nondiscriminatory basis, for the Occupancy and/or use of the 
Public Rights-Of-Way by any Person in accordance with the profit or 
non-profit purpose of said Occupancy or use.
SECTION 7. NON-MONETARY CONSIDERATION. Upon mutual agreement
between the County and any Grantee, such Grantee shall furnish to

Public Rights-of-Way Ordinance 
10/06/98 Final Draft 
C:\wp51\ords\USW\PROW.106

10



the County non-monetary consideration in the form of network 
capacity, conduit, equipment or other infrastructure or services 
necessary for County management-of the Public Rights-of-Way. ._,This._ 
consideration shall be negotiated with the Grantee, taking into 
account the unique characteristics of each Grantee and said 
consideration shall be valued in a nondiscriminatory manner. 
p-[j2;ther, any non-monetary consideration furnished to the County 
shall be for the County's internal and noncommercial purposes, not 
for resale, and for the County's sole and exclusive use.

SECTION 8. DEDICATED ACCESS. As a condition for occupying the
Public Rights-of-Way to provide a Public Service, the County may 
g^2.so require that reasonable and nondiscriminatory forms of 
Dedicated Capacity be provided by each Grantee for dedicated Public 
Access or proper County management of the Public Rights—of-Way. 
Such capacity may include, but is not limited^ to: dark fiber, 
access lines, access to facilities, interconnection, collocation, 
virtual collocation, joint easements or access to rights-of-way, or 
other reasonable forms of goods or services, as shall be determined 
by the County to be in the interest of public health, safety and/or 
convenience.

1. Use of System by County. The County shall have the 
privilege, during the term of any Franchise or License, free of 
charge, where aerial construction exists, of maintaining upon the 
poles of any Grantee within the County cable, wire and pole 
fixtures necessary for a police and fire alarm, emergency 
communication and/or other government communication system, 
providing such cable, wires and fixtures be installed and 
maintained under the supervision of the Grantee. The County, in 
its use and maintenance of such cables, wires and fixtures, shall 
at all times comply with the safety rules and regulations of 
Grantee and the provisions of the latest edition of the National 
Electrical Safety Code, so that there may be a minimum danger of 
contact or conflict between the cables, wires and fixtures of the 
Grantee and the wires and fixtures of the County. It is further 
ag-37g0(if in order to avoid danger to life and property, that the 
above privilege is granted on condition that the County shall be 
solely responsible for all injury to persons or damage to property.. 
arising out of the construction or maintenance of said County 
cables, wires and/or fixtures, or arising.out_of the attachment, 
maintenance or removal of said County cables, wires and/or fixtures 
to the poles of the Grantee. In cases of rearrangement of any 
Grantee's plant or removal of poles or fixtures under this Section, 
the County shall care for or remove its own fixtures, and shall 
save harmless from any damage or injury to persons or property, 
including Property of the County, arising out of the removal or 
construction of said County cables, wires and/or other fixtures.

2. Joint Right-Of-Way. As further consideration of the 
rights and privileges granted by any Franchise, License, Lease or
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other agreement, and upon reasonable request by the County and to 
the extent the Grantee or Person holding a Franchise, License, 
Lease or other agreement can reasonably do so,^ pursuant . to other . 
leases and agreements, the Grantee or Person will grant joint use 
of any right-of-way which it now, or in the future, has an interest 
in to the County for purposes including, but not limited to parks, 
drainage facilities, bikeways, traffic conduits, mass transit 
oorridors, sanitary sewer lines, pedestrian area parking, open 
spaces and electric, cable, natural gas and water service 
jjj^g^j-^ju^oion, provided that said Grantee or Person shall not be 
required to make such an offer in any circumstance where such offer 
would unreasonably interfere with the Grantee's or Person s use of 
such rights-of-way. Any improvements deemed appropriate by the 
County shall be made by the County at its sole expense.

SECTION 9. RULES AND REGULATIONS. The Board of County
Commissioners may promulgate such rules and regulations as, from 
time to time, may be necessary to carry out the provisions of this 
Ordinance. Such rules and regulations shall include:

1. regulations governing the determination of administrative 
fines, civil penalties and damages for unlawful acts;

2. rules and regulations governing administration of this 
Ordinance by the County Manager, Attorney or other County staff.

SECTION 10. RIGHTS RESERVED. The County reserves the right to 
its lawful exercise of police powers, under all Franchises, 
Licenses, Leases and other agreements. The County, among other 
things, does not waive requirements of various codes, ordinances, 
and resolutions, including zoning codes, subdivision codes, codes 
regarding building, construction, excavation, or inspection permits 
and fees, or time or manner of construction, insofar as such codes, 
ordinances and resolutions are non-discriminatory and generally 
applicable. Any fees or charges so paid, as long as generally 
applicable and not unreasonably discriminatory, shall be paid in 
addition to any Franchise or License fees required under this 
Ordinance.
SECTION 11. GRANTEE LIABILITY. Every Grantee shall, at all times 
during the term of any- Franchise, License, Lease or other 
agreement, be subject to all lawful exercise of the police power by 
the County and to such reasonable regulation as the County may, by 
resolution or ordinance, hereafter provide. _ Every Grantee shall 
save the County harmless from all loss sustained by the County on 
account of any suit, judgment, execution, claim or demand 
whatsoever, resulting from negligence on the part of any Grantee in 
the construction, operation or maintenance of any Network, plant, 
equipment, fixture, facility or other property used in the 
provision of any Public Service within the County.
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Countv's legal right to issue and.enforce the.Franchise, License, 
Leaseyor other agreement; (b) accepts and agrees to each and evej.
nrovision contained therein; and (c) agrees that the Franchise, 

Lease or other agreement was granted pursuant to processes 
and procedures consistent with applicable law, and agrees it will 
not raise any claim or defense to the contrary.
SECTION 13 CONSTRUCTION/ PERFORMANCE AND INSPECTION. Eve^
Grantee of a Franchise or License shall provide the County w^th all 
oroof of performance test results required by FCC, SCC or other 
federal or State regulations, and every Grantee or other Person 
using County Public Rights-of-Way to Provide |
shall at all times, be in compliance with all federal. State and 
local'laws and regulations governing their operations.

1. Location, Survey and Map Requirements. Before any Grantee 
or Person may conduct work involving excavation, const:mction or 
major relocation work in any Public Rights-of-Way or Public Place 
(a) the Grantee or Person shall first notify the County and shall 
comply with any conditions relating to Location, scheduling, 
coordination and public safety and (b) the Grantee or Person shall 
file maps and drawings with the County Engineer showing the 
location of any construction or extension of its facilities and 
services in any7Public Rights-of-Way or Public Place of the County, 
and (c) for multi-conduit duct banks, maps and drawings shall show 
overall size, material and configuration of the duct bank. Any 
Grantee, or Person occupying or using the County Public Rights-of- 
Way shall provide the County upon request, or order, py maps and 
drawings showing the Location of any plant, equipment, facility, 
fixture, or other property located in County Public Rights-of-Way 
Inf ai; interconnection, collocation, extension or relocation 
thereof used to provide a Public Service. All materials provided 
pursuant to this Section shall be kept confidential to the fullest 
extent possible under the law.

All proposed construction work to be done by any Person using 
the Public Rights-of-way to provide Public Service shall be 
performed in a safe manner subject to the approval of the County in 
accordance with Ordinance 80-6-6, Grant County Su^dlv^sion 
Regulations, and all other applicable_ federal and State laws.
County ordinances, regulations and of
hereinafter existing, as they may be amended f^Pm 
the County. All work done on such Public Rights-of-Way shall 
require a Sidewalk, Driyepad, Curb and Gutter Bond securing payment 
of permit fees and evidence in an amount equal to that required by 
the New Mexico Tort Claims Act.

All persons providing any Public Service in the County shall 
maintain on file maps and operational data pertaining to their
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operations in any County Public Rights-of-WayThe County may 
inspect the maps and data at any time during business hours. Upon 
request of the County,.such persons shall furnish to the.County as 
soon as practicable without charge, current maps either in a hard 
copy" printed form or in the County's ARC/INFO Export.EOO or pXF 
format or compatible data base, showing the Location and dimension 
of any plant, equipment, facility, fixture, or other property in 
the Public Rights-of-Way, but not other proprietary information 
used in its operation.

2. Construction Tests, Inspection and Acceptance. Standard 
admission, .functional, acceptance and operational tests shall be 
performed at appropriate times for all construction located in the 
County Public Rights-of-Way. Copies and documentation of such 
tests shall be made available to the County's Engineer, or 
designated representative, upon request. All other existing tests, 
related to the public health, safety and/or convenience of any 
plant, equipment or facility located in the Public Rights-of-Way 
shall be available for inspection, at any time, upon request by the 
County's Engineer, or a designated representative of County, as a 
prior condition for acceptance. The County may make such 
insoections as are reasonably necessary to enforce this Ordinance.

Acceptance of tests or inspection by the County does not 
prevent the County from asserting any claim against any Person^for 
incomplete or defective workmanship or materials . Permits required 
under Ordinance 80-6-6 may be denied to any Person that is 
currently occupying or using the County Public Rights-of-Way 
unlawfully.

3. Completion of Construction. Construction shall be deemed 
completed by approval of inspection by the County Manager or other 
designated representative of the County given to the Person holding 
the Franchise or License.
SECTION 14. CONDITIONS ON USE OF STREETS, ROADS AND ALLEYS.

1. Trimming/Cutting Trees. Any Grantee or Person using the 
Public Rights-of-Way to provide a Public Se3rvice shall have the 
right and responsibility to trim and keep clear of its poles, 
wires, cables, underground conduits, manholes, and other conductors 
and fixtures, the trees in and along the streets. In the exercise 
of such right, no Grantee or Person shall cut or otherwise injure 
any tree to any greater extent than is reasonably necessary.

2. Cultural Artifacts Procedures. In ^ the case of any 
cultural resources and/or artifacts found during excavation or 
alteration of any County Public Rights-of-Way, the County shall be 
promptly notified. Every Grantee or Person occupying or using the 
Public Rights-of-Way shall be responsible for the protection from 
damage of all identified cultural resources within the Public
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Riqhts-of-Way that may be affected by any action of said Person. 
In addition,yall persons shall be liable for any damage or in:ury 
caused to any cultural resources and/pr artifacts located in County 
Public Rights-of-way. Said persons shall immediately notify the 
County if a-ny damage occurs to any cultural resource and/or 
artifacts and immediately halt work in the area in which damage has 
occurred until authorized by the County to proceed.

3 _ Preservation of Rights-of-Way. Any Grantee or Person 
occupying or using the Public Rights-of-Way shall restore, 
reconstruct, or repair, at their own cost and expense, and in a 
manner entirely satisfactory to the County and subject to the 
jurisdiction of the County, any street, pavement, sidewalk, 
driveway or other surfacing in the County Public Rights-of-Way, or 
any sewer or gas or water main, pipe, fire alarm,^ or other 
facility, fixture or installation on County Property, disturbed or 
destroyed by the exercise of any right granted^under a Franchise or 
License, or caused by the construction, operation or maintenance of 
any plant, equipment, facility, fixture, or property ^unlawfully 
located or used in the County Public Rights-of-Way, in violation of 
this or any other County ordinance or any provision of a Franchise, 
License or other agreement, to as good a condition as before said 
disturbance, including removal and clean-up of all waste related 
products.

4. Safety. Any Person occupying or using the County Public 
Rights-of-Way shall at all times employ ordinary care and shall 
install and maintain in use commonly accepted methods and devices 
in accordance with national standards and County ordinances that 
govern the management of Public Rights-of-Way for public health, 
safety and convenience.

5. Temnorary Moving of Wires. Auiy Grantee or Person using 
the Public Rights-of-Way to provide a Public Service shall, on the 
request of any other Person holding a building moving permit issued 
by the County, temporarily raise or lower its wires to permit the 
moving of buildings. The expense of such temporary removal ^ or 
raising or lowering of wires shall be paid by ^the Person requesting 
the same, and such payment may be required in advance. Not less 
than three (3) business days notice shall be required to arrange 
for any such temporary wire changes.

6. Location, Interconnection and Relocation of^Facilities. 
Any Grantee or Person occupying or using the Public Rights-of-Way 
shall install and maintain all cables, wires, fixtures, and any 
other plant, equipment, facility, fixture, or property in 
accordance with County ordinance and in such a manner as does not 
interfere with the Location or use of any County plant, equipment, 
facility, fixture, or other property occupying the Public Rights- 
of-Way 02T other Public Place and shall only be placed after 
approval of the Location by the County Engineer or Road Supervisor
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and in accordance with any specifications adopted by the County 
governing' the Location of any plant, equipment, facility, fixture 
-or other property in Public Rights-of-Way. . . .

The County reserves the right to construct, install, maintain 
and operate'any p\iblic improvement, work or facility, do any work 
that the County may find desirable on, over or under any Public 
Rights-of-Way or Public Place, and vacate, alter or close any 
Public Rights-of-Way or Public Place. All such work shall be done, 
if possible, in such manner as not to obstruct, injure, or prevent 
free use and operation of any plant, equipment, facility, fixture, 
or other property lawfully authorized to be located and/or used in 
said Public Rights-of-Way or other Public Places, under a 
Franchise, License, Lease or other agreement.

7. Moving of Property in the P\:blic Rights-of-Way. Any 
Grantee or Person using County Public Rights-of-Way to provide any 
Public Service will, upon reasonable notice from the County, 
protect, support, temporarily disconnect or relocate any plant, 
equipment, facility, fixture or other property in any Public 
Rights-of-Way or Public Place, or remove said from such Public 
Rights-of-Way or Public Place at its own expense, when so required 
by the County for public health, safety or convenience.

8. Location-and Distribution Lines, Poles and Underground 
Cable. All plant, equipment, facility, fixture or other property 
used for the distribution of any Public Service shall be, wherever 
possible, located in the Public Rights-of-Way, and wherever not 
located on County Property, an easement for joint right-of-way 
shall be granted to the County by any Person owning said property, 
to the extent possible. All poles shall be, to the extent 
possible, those currently erected and maintained by either the 
power company or the telephone company or both, whenever a pole 
attachment agreement can be reached with the owners of such poles. 
Any Grantee will have the right to erect and maintain poles where 
none exist. No poles or other wireholding structure shall be 
erected by any Grantee without prior approval of the County. The 
County agrees that such prior approval to any Grantee will be given 
on a timely basis and will not be unreasonably withheld. The 
Location of any pole or structure in the Public Rights-of-Way shall 
be removed or modified by the Grantee or Person owning it at said 
Grantee or Person's expense whenever the County determines that 
pxablic health, safety or convenience requires it. All 
transmission, and distribution structures, lines and equipment 
erected in the Public Rights-of-Way or any Public Place shall be so 
located as to cause minimum interference with the other authorized 
usages thereof and to cause minimum interference with the rights of 
property owners who join any said Public Rights-of-Way or Public 
Places.
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For.all new residential structures in which undergrounding is 
required by the County» the builder, subdivider or developer of 
such structure at his - sole cost and-expense,■ -shall provide/---in 
accordance with County's current specifications, all conduits, 
trenches to buildings' point of entry, from the boundary of the 
development,’ back fill and restoration of trench area.

The installation of any plant, equipment, facility, fixture or 
property used to offer any Public Service to residents or 

businesses of Grant County, shall be located wherever possible, in 
the County Public Rights-of-Way, and when not so located, the space 
within which it is located shall be dedicated as a joint right-of- 
way to the County, wherever possible.

SECTION..15. INDEMNIFICATION; INSURANCE.

1. Indemnification. Every Grantee, as a condition of the 
grant of any Franchise or License, and in consideration thereof, 
shall protect, indemnify, and hold the County harmless against all 
claims for damages to persons or property by reason _ of the 
construction, maintenance and operation of any facilities, and 
conduct of business, or any way arising out of performance under a 
Franchise or License, directly, or indirectly, when or to the 
extent injury is caused, or alleged to have been caused, wholly or 
in part, by any act, omission, negligence, or misconduct^ of a 
Grantee or any of its contractors, subcontractors, officers, 
agents, or employees, or by any person for whose act, omission, 
negligence, or misconduct, the Grantee is by law responsible.

2. Insurance.
a. General Liability. Every Grantee shall obtain and 

maintain for the term of any Franchise or License, at Grantee's 
expense, a comprehensive general liability insurance policy or 
policies with the County named as an additional insured, written by 
a company authorized to do business with the State of New Mexico, 
in amounts not less than those required under the New Mexico Tort 
Claims Act, such insurance to provide that the County will be 
notified no less than forty-five (45) days prior to the expiration- 
date. Every Grantee shall furnish the County with a copy of 
certificates of insurance coverage or other evidence of said 
Grantee obtaining and maintaining such insurance coverages ^ as are 
required as a continuing obligation under any Franchise or License.

b. Workers' Compensation. Every Grantee shall secure 
and maintain all necessary Workers' Compensation insurance as may 
be required by law to cover the Grantee's employees under New 
Mexico State law.

c. Vehicle Coverage. Every Grantee shall secure and 
maintain vehicle liability, property damage and medical coverage
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insurance in the amounts of maximum liability under the New Mexico 
Tort Claims Act and shall furnish the County with a ^ copy of 
evidence of the Grantee obtaining and maintaining such insurance 
coverage as is required under New Mexico State law.

SECTION 16 . FRANCHISE OR LICENSE TRANSFER AND ASSIGNMENT.

1. No Grantee shall be permitted to sell or transfer any 
Franchise or License granted by the County, without prior written 
consent of the County, as governed by this Ordinance and Ordinance 
97-03-27-B.

2. For the purpose of determining whether it shall consent to 
such change, transfer or acquisition of control, the County may 
inquire into the prospective transferee, and the Grantee and 
transferee shall assist the County in any such inquiry in 
accordance with any related State or federal statutes and/or 
regulations. The Grantee and transferee shall provide all 
information requested in writing by the County which the County 
requires in order to determine whether it will consent to the 
proposed transfer except any confidential information as may be 
allowed by federal law. The County may condition its consent upon 
such terms and conditions as it deems appropriate, related to the 
qualifications of the prospective transferee to perform the 
obligations under said Franchise or License. Any transfer of 
ownership effected without the written consent of the County shall 
render the Franchise or License subject to revocation. The County 
shall have 120 days, or the maximum amount of time otherwise 
allowed by law, to act upon any request for approval of a transfer. 
If the County fails to render a final decision on the request 
within said time limit, the request shall be deemed granted unless 
the Grantee and the County agree to an extension of time. The 
County shall have a reasonable time to act upon any request for 
approval of a transfer in accordance with Ordinance 97-03-27-B.

The Grantee, upon any transfer as heretofore described, shall 
within sixty (60) days thereafter file with the County a copy of 
the deed, agreement, mortgage. Lease or other written instrument 
evidencing such sale. Lease, mortgage, assignment or transfer,- 
certified and sworn to as correct ' by the Grantee. Any such 
transfer as heretofore described shall be deemed void and of no 
effect unless Grantee,shall within sixty (60) days after the same 
shall have been made, file such certified copy as required.

SECTION 17. CUSTOMER SERVICE AND COMPLAINTS POLICY.

1. Standards. All Grantees shall comply with all customer 
service standards required by federal, state or local regulations, 
in addition to the following minimum requirements.
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2. Complaints. All complaints by Subscribers regarding 
equipment' malfunctions, quality of service and similar matters 
shall be acted upon by the Grantee as soon as possible, and Grantee 
shall provide and maintain an aggregate summary of such complaints 
on a quarterly basis, if requested by the County. Grantee shall 
also provide'each Subscriber written notice of its customer service 
and complaint resolution policy upon initial subscription to said 
Service, and annually thereafter.

As of the effective date of any Franchise or License, every 
Grantee shall keep a daily record of all complaints received by the 
Grantee from Subscribers by phone, letter or in person. Each entry 
shall indicate date, time, customer account number, nature and 
location of complaint, date of response, respondent and actions 
taken to resolve each complaint by Grantee, in a manner that can be 
aggregated for the County upon request. These records shall be 
maintained at a local office for the term of the Franchise or 
License and shall be available for County inspection upon request 
during regular business hours.

When there have been similar complaints made or where there 
exists other reliable evidence, which, in the judgment of the 
County casts doubt on the performance of the operating system in 
relation to the technical standards set forth by federal law or 
required by Franchise or License, the County shall have the right 
and authority, upon providing the Grantee with Notice of such 
evidence, to require the Grantee to test, analyze, and report on 
the performance"of the system. Such report shall include the 
following information: the nature of the complaints or evidence 
which precipitated the system tests, a detailed description of all 
repairs made to the system following the Notice, what system 
component was tested in response to the Notice and procedures 
employed in such testing, the results of such tests, and the method 
in"which such complaints or performance deficiency were resolved.

Such tests and analyses shall be observed by a representative 
of the County, upon request, and supervised by a qualified person, 
on the regional or corporate staff of the Grantee, who shall 
forward to the County, or its designated representative, the 
aforementioned report, within sixty (60) days of receipt of the 
Notice.
SECTION 18. CONTINUOUS SERVICE-ALTERNATIVE OPERATOR. Any Grantee 
or Person providing any Public Service through Grant County Public 
Rights-of-Way is required to provide continuous service to 
Subscribers in return for payment of the established fee. If the 
County revokes or fails to renew a Franchise or License or finds 
any Person providing a Public Service in violation of this 
Ordinance and commences an enforcement procedure, including 
termination, the Grantee or Person providing such Service is 
required to continuously provide the Public Service until an
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orderly change of control is effectuated under the law. _ In the 
event the Grantee or Person fails to provide said Service for 
thirty (30) consecutive days, without prior approval of the County, 
the County may elect to terminate or otherwise enforce the 
Franchise or License or pursue the enforcement of fines, 
forfeiture, ‘civil penalties, damages, removal of property, or ther 
action under this Ordinance.

SECTION 19. REPORTING REQUIREMENTS. The County shall have the 
right and authority under this Ordinance to require that every 
Grantee or Person using the County Public Rights-of-Way to provide 
a Public Service maintain records and provide reports, requested 
documents and information necessary to assume compliance with their 
Franchise or License and/or for proper management of the Grant 
County Public Rights-of-Way. ..Every Grantee, or Person using the 
County Public - Rights-of-Way to provide a Public Service shall 
furnish the County with the following information, as specified.

1. Annual System Reports. No later than one year subsequent 
to the effective date of any Franchise or License, and each year 
thereafter, every Grantee shall submit a written report to the 
County for the Grantee's fiscal year ending May 31, which shall 
include:

a. Copies of all reports filed with the Securities and 
Exchange Commission and relating to any matters affecting the use 
of County streets, alleys and Public Rights-of-Way and/or the 
Public Services authorized pursuant to any Franchise or License 
granted under this Ordinance;

b. A summary of the previous year activities and 
development of the operating system, including, but not limited to, 
services begun or dropped. Subscriber gain or loss, and copies of 
all Subscriber complaint logs, as recorded for each business day of 
the previous year according to Section 18 of this Ordinance.

c. Any annual financial report of a Grantee or Person, 
parent corporation, and any affiliate in interest of Grantee or 
Person which controls Grantee or Person and issues such annual 
report;

d. Copies of statements of Gross Revenues for the 
preceding fiscal year within the County certified by a senior 
financial officer of Grantee;

e. Copies of any reports of industry standard signal 
quality testing required;

f. A list of officers and members of the board of the 
Grantee or Person and the parent corporation, if any; and.
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g. A list of all stockholders, and percentage of stock 
held, for each Person holding three percent or more of the voting 
stock of the Grantee or Person and the parent corporation, if any.

h. Any other annual reporting requirement specified by 
Grantee's Franchise or License with the County.

After initial submission, items f. and g. will be 
required in years subsequent to the second anniversary of the 
effective date of a Franchise or License, or in the event of any 
change in such lists.

2. Management Reports. Every Grantee shall provide a written 
management report to accompany each Franchise or License fee 
payment showing the .following:

a. Copies of any application or petition by the Grantee 
or Person holding a Franchise or License filed with the State 
Corporation Commission, Public Utilities Commission or any 
successor agency for that affected time period, as well as copies 
of all show cause orders filed by those agencies;

b. Monthly Subscriber totals for each category of 
Service, as well as any system extensions and the amount of 
contribution and number of contributing subscribers and costs 
associated with any such extension made,-

c. Upon request, copies of all work orders or a monthly 
summary showing the number of service calls received by type in a 
form that can be reasonably interpreted by the County;

d. A summary of number of outages and number of planned 
outages, by date, time approximate duration in a form that can be 
reasonably interpreted by the County; and,

e. Revenues received, by distinct category of Service,, 
in a form that can be reasonably interpreted by the County, for the 
preceding time period.

3. Books of Account and Reports.

a. The County shall have the right to review or audit 
any Grantee's books and records in accordance with generally 
accepted accounting and audit standards regarding any amounts which 
may be owed or rates charged under a Franchise or License for 
services provided in or to the County. This right includes the 
right to review and audit all books and records of revenue not 
included in the calculation of the fee paid, but which may be 
reasonably considered by the County to be included in Gross 
Revenues and thus subject to a Franchise or License management fee.
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The County shall give written Notice to any Grantee of any 
additional amount claimed to be due to the County as a result of
the County's review. The additional amount due the County, if any,..
shall be paid within thirty (30) days following Notice by the 
County that such amount is due and payable. The Grantee shall have 
the right to appeal the County's detemination to the Board of 
County Commissioners.

b. Every Grantee shall keep complete and accurate books 
and records of business and operations pursuant to any Franchise or 
License in accordance with generally accepted accounting principles 
and in accordance with the rules and regulations of the State 
regulatory authority. Every Grantee shall keep books of account 
and records in such a way that breakdowns of revenues within the 
County are available by journal code to the County.

c. In the event of an audit, the Grantee shall provide 
County-specific books, records, contracts, accounts, documents and 
papers for its operations within the County.

d. All such books, records, and accounts of the Grantee 
shall be retained by the Grantee for a period of six (6) years. 
The Grantee shall make such records, as are necessary for the 
County to complete its audit, available for inspection by the 
County, in the County, upon thirty (30) days from receipt of Notice 
by the County.

e. All audits will take place on Grantee's premises when 
located within the County. The County's auditors may review all 
directly relevant materials and may take copies of any materials 
with the approval of the Grantee. Such approval shall not be 
unreasonably withheld.

f . Within thirty (30) days of request by the County, any 
Grantee shall provide to the County by U.S. mail, postage prepaid, 
a copy of all papers filed by the Grantee, its affiliates, or 
parent corporation, with any federal. State or local regulatory 
agency or court pertaining to the Grantee's Location of any plant, 
equipment, fixtures or facilities, any operation of such 
facilities, or provision of any Public Service in Grant County.

4. Requests for Information. Every Grantee or Person using 
the Public Rights-of-Way to provide a Public Service, any parent 
corporation, or affiliate in interest in control or possession of 
information respecting the Grantee's or Person's operations in the 
County shall respond to all reasonable inquiries’from the County, 
or its designated representative, concerning the construction, 
operation, installation or maintenance of the operating system, 
plans for its expansion, or the Grantee's or Person's, parent 
corporation's or affiliate's financial or legal status. The 
Grantee or Person, parent corporation or affiliate shall provide
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the information requested within thirty (30) days of revest. 
Requests for extensions of time to respond shall not he 
unreasonably denied. , . . ............ .... .. ............ ............ ........

5 Records Maintained. In addition to public file records 
and maps, every Grantee shall maintain records of the following:

a. Records of outages, indicating date, duration, area 
and the estimated number of Subscribers affected, type of °uta9e 
and cause in a form that can be reasonably interpreted by the
County;

b. All work-order records of Service calls for repair 
and maintenance, indicating date and^ time Service was^requested, 
date of.acknowledgment and date and time Service was scheduled (if 
scheduled) , the date and time service was provided and (if 
different) the date and time the problem was solved. Every Grantee 
shall maintain a work-order log that will contain this information 
in a form that can be reasonably interpreted by the County; and,

c. Records of installation/reconnection and requests for
Service extension, indicating date of request, date of
acknowledgment, and date and time Service was extended. Grantees 
work orders shall contain this information in a form that can be 
reasonably interpreted by the County.

Cumulative records of complaints, as defined in 
Section 18, and the records required above, shall contain this 
information in a form that can be reasonably interpreted by the 
County. These records shall be kept at the Grantee's local office 
and shall be available for County review and copying upon 
reasonable notice during normal business hours. Grantees shall 
cooperate to revise form requirements by agreement so that the 
County has access to information to evaluate Grantees' compliance 
with a Franchise or License and so that Grantees may amend their 
forms as its services evolve.

6. Documents to be Provided. Every Grantee or Person using 
the County Public Rights-of-Way to provide a Public Service shall 
provide the following documents to the County in a timely manner, 
or upon request by the County for review, so as to permit the 
County to protect any interests it may have in any proceedings, but 
in no event later than thirty (30) days from the date the documents 
-j-0 requested, without regard to whether the documents are received 
or filed by Grantee or Person, a parent corporation or an 
affiliate:

a. Any notice of deficiency, forfeiture, or other 
document issued by any state or federal agency instituting ^any 
investigation or civil or criminal proceeding, regarding operations 
in the County, Grantee or Person, parent corporation or any
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affiliate of Grantee or Person, to the extent the same may directly 
affect or bear upon operations in the County; and,

b Any request for protection by a Grantee dr Person 
using the County Public Rights-of-Way to provide a Public Service 
under Bankruptcy laws, or any judgment related to a declaration of
bankruptcy.
SECTION 20. FRANCHISE OR LICENSE RENEWAL. Any Franchise or 
License must be renewed in compliance with federal, state and local 
Ordinance 97-03-27-B.
SECTION 21. PERFORMANCE GUARANTEES AND REMEDIES.

# omance Bond. Prior to any upgrade or rebuild of its 
local system, the Grantee shall establish in the County's favor a 
Fifty Thousand Dollars ($50,000.00) performance bond. _ Such bond 
may be released upon completion of the upgrade or rebuild.

2. Security Fund.
a. Prior to any Franchise or License becoming effective, 

every Grantee shall post with the County a cash security deposit to 
be used as a security fund to ensure the Grantee's faithful 
performance of and compliance with all material provisions of the 
Franchise or License and compliance with all material orders, 
permits, and directions of the County, pursuant to the Franchise or 
Li(;;0iis0 4 The amount of the security fund shall be established for 
a maximum of Fifty Thousand Dollars ($50,000.00) . .

b. In lieu of a cash security fund, the Grantee may 
agree to file and maintain with the County an irrevocable letter of 
credit in the amount specified in the preceding paragraph to serve 
the same purposes as set forth therein. Said letter of credit 
shall remain in effect for the full term of the Franchise or 
License plus an additional six (6) months thereafter. The Grantee 
and its surety shall be jointly and severally liable under the 
terms of the letter of credit for the Grantee's failure to ensure 
its faithful performance of and compliance with all material 
orders, permits, and requirements of the Board of County 
Commissioners pursuant to the Franchise or License.

c. Whenever the County shall receive payment of any 
amount against a Grantee's letter of credit, the Grantee shall pay 
to or deposit with the financial institution with w-hom it maintains 
said letter of credit to its full value within fifteen (15) days 
after the Grantee has been tendered delivery by registered mail, 
return receipt requested, of the Notice from the County Manager, or 
designee, of the reason for the withdrawal, the^date of withdrawal 
and the amount thereof. The Grantee shall verify that_the_County 
Manager has been sent a statement from the financial institution
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9

holding Che letter of credic showing restoration of the lett!J 
credit to its full value within forty-eight_ (48) hours after 
receipt by said financial institution of sufficient funds pom the 
rrantee to restore said letter of credit to its full amount. This 
letter of credit shall not be subject to cancellation while the 
Grantee is in material violation or default.

d Neither the filing of a letter of credit with the 
County, nor the receipt of any damages recovered by the Counp 
thereunder, shall be construed to excuse faithful performape by 
the Grantee or limit the liability of the Grantee, either to the 
full amount of the letter of credit or otherwise.

e. The rights reserved to the County with respect to the 
security fund shall be . in. addition to all other rights of ^pe 
County, whether reserved by a Franchise, License,_ Lease or pher 

v agreement, or authorized by other law,, and no action, poceppg, 
or exercise of a right with respect to such security fund or letter 
of credit will affect any other right the County may have.

SECTION 22. MATERIAL VIOLATIONS OR DEFAULT; ADMINISTRATIVE FINES; 
PROCEDURES; ENFORCEMENT.

1. Material Violations or Default. Upon the occurrence of 
any material violation or default, in accordance with the 
procedures provided for in this Ordinance or any Franchise, 
License, Lease or other agreement, the County may.

a. Require any Person holding a Franchise, License, 
Lease or other agreement, any Person owning property located in 
County Public Rights-of-Way, or otherwise occupying or using said 
Public Rights-of-Way, to take such actions as the County deems are
appropriate; or

b. Impose fines and seek monetary damages from any said 
Person as compensation for such violation,* or

c Accelerate the expiration of the term of any 
Franchise, License, Lease or other_ agreement by decreaspg spd, 
teirm The extent of such acceleration shall be determined by the 
County and may include any period of time, but not less pan px 
(6) months, provided that six (6) months remain under the 
Franchise, License, Lease or other agreement; or

d. As a last measure only, terminate the Franchise, 
License, Lease or other agreement.

2. Administrative Fines. The Board of County Commissioners 
may impose fines as liquidated damages on any Person for an act or 
omission that any Person knew, or should have known, was a material 
violation of any applicable Franchise, License, Lease or other
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agreement pursuant to this Ordinance GranteeaQfbe chargeable to the letter of credit and the holder or Grantee of
any Franchise,. License, .Lease or other agreement. . .

a For failure to complete system construction in
accordance with any construction plan, unless the Board of County
commissioners specifically approves . (les1%von^ aItlgrintee°sresolution, due to the occurrence of conditions beyond a Grantee
reasonable control, a Grantee may be fined as follows:

(1) Up to two hundred fifty dollars ($250.00) per 
day for the first sixty (60) days or part thereof the deficiency
continues;

(2) Between sixty (60) days and six (6) months, up 
to five-hundred dollars ($500.00) per day or part thereof the 
deficiency continues;

(3) After six (6) months, up to one thousand dollars 
($1,000.00) per day or part thereof the deficiency continues.

b. For any of the following violations related to a 
Franchise, License or Lease, the Board of County Commissioners may 
impose administrative fines as follows:

(1) For failure to test, analyze and report on the 
performance of the system following a request pursuant to any 
Franchise or License, the Grantee or holder of such Franchise or 
License may be fined up to one hundred dollars ($100.00) per day 
for each day, or part thereof, that such noncompliance continues.

(2) For failure to provide data, documents, 
reports, information or to cooperate with County during_ an 
application process or review of operations, the Franchise, 
License, or Lease holder or Grantee may be fined up to one hundred 
dollars ($100.00) per day for each day, or part thereof, the 
violation occurs or continues.

(3) For failure to obtain any applicable permits 
from the County pursuant to any ordinance, the Board of County 
Commissioners may fine any Grantee or holder of a Franchise or 
License up to one hundred dollars ($100.00) per day, for each day 
or part thereof, the violation continues or occurs.

(4) For failure to pay any Permit fees, or failure 
to comply with any rules, resolutions, orders or directives of the 
County as set forth in this Ordinance or any Franchise, License or 
Lease, the Board of County Commissioners may fine any Grantee or 
holder of a Franchise or License up to one hundred fifty_dollars 
($150.00) per day, for each day or part thereof, the violation 
continues or occurs.
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violation or default has occurred. If the County Manager reaffirms 
that a material violation or default has occurred; the Grantee or 
Person shall be notifisd in writing of this decision and shall, 
within thirty (30) calendar days, cure the alleged material 
violation or default.

c. If the Grantee or Person fails to cure any material 
violation or default so declared pursuant to this Section within

peirmitted by the County Manager, the County Manager shall 
0 written report to the Board of County Commissioners and 

recommend a hearing of the action to be taken. If the Board of 
County Commissioners, after consideration of this report and 
hearing, agrees that a material violation or default has occurred 
and should not be waived, it may order any appropriate remedy set 
forth in this Ordinance.

d. Any appeal of action by.the County pursuant to this 
Section shall be made to the Sixth Judicial District Court in the 
County of Grant, New Mexico.

4. Enforcement of Orders; Mandamus; Injunction. Pursuant to 
the authority granted to the County under Sections 4-37-1, et seq. 
and Sections 4-38-13, 4-38-18, 30-14-7, 62-1-3, 67-2-6, 67-4-12,
67-7-2, 67-7-10, and 67-8-15 NMSA, 1978 Comp., whenever the Board 
of County Commissioners shall be of the opinion that any Person is 
failing or is about to fail to do anything required of it by this 
Ordinance or by any related order of the Board of _ County 
Commissioners, or is doing anything or about to do anything, or 
permitting anything or about to permit anything to be done, 
contrary to or in violation of this Ordinance or of any related 
order of the Board of County Commissioners, it may direct the 
County Attorney to commence an action or proceeding in the District 
Court in Grant County, in the name of the County of Grant of 
New Mexico for the purpose of having such violations or^threatened 
violations stopped and prevented either by mandamus or injunction. 
The County Attorney shall thereupon begin such action or proceeding 
by petition to the District Court, alleging the violation or 
threatened violation complained of, and praying for appropriate 
relief by way of mandamus or injunction.
SECTION 23. FINES, PENALTIES AND FORFEITURES CUMU^TIVE.^ All 
fines, penalties and forfeitures accruing under this Ordinance 
shall be cumulative, and a suit to obtain a remedy or for the 
recovery of a penalty shall not be a bar to or affect the recovery 
of any other remedy against any Person, or any officer, director, 
agent of employee thereof, or any Affiliated Interest or Person.

SECTION 24. ACTION TO RECOVER PENALTIES; RESPONDENT SUPERIOR. 
Actions to recover fines, penalties or damages under this Ordinance 
shall be brought in the name of the County of Grant, New Mexico in 
the Sixth Judicial Court in the County of Grant, New Mexico. In
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enforcing these fines, penalties or damages, the act or omission of
a any Person, or any officer, agent or employee of any Person, acting 

within- ■ the scope- of- - his or- her authority, _ duties or^^employment, 
Sail be deemed the act or omission of the Person. The County is 
entitled to recover its full costs, expenses and attorney s fees in 
enforcing this Ordinance. The County Attorney may institute any 
c'ivil action for the enforcement of this Ordinance in the Sixth 
Judicial District Court in the County of Grant, New Mexico. An 
St ion for relief may include, but is not limited to, f revest for 
any and all legal and equitable relief available to the County.

SECTION 25. CRIMINAL PENALTIES. Pursuant to the mi^sdemeanor 
enforcement powers granted to Counties in Section 4-37-3^SA 1978
Comp (1996 Supp.), any Person that violates any provisicm of this 
ordinance or wSch fails, omits or neglects to obey, observe or 
comply with any lawful related order, or any °r provision
thereof of the County Commission, is also subject to criminal 
penalties of a fine not exceeding three hundred dollars ($300) or 
imprisonment for ninety days or both the fine and imprisonment for
each offense.
SECTION 26. NON-RENEWAL; TERMINATION; REVOCATION OR FORFEITURE. 
Any right of Occupancy under a Franchise, License, Lease, or other 
aare-^ment shall terminate on the expiration date of _ any term 
thereof or, at the County's option, any right or permissive use of 
County Public Rights-of-Way may be terminated, revoked or forfeited 
for the reasons set forth in this Section.

1. Substantial Breach or Material Violation. In addition to 
all other rights and powers retained by the County under ^ this 
Ordinance or otherwise, the County reserves the right to te^inate 
any Franchise, License, Lease or other agreement and all rights and 
privileges of any Person thereunder, to order the revocation of any 
permissive use or forfeiture of any property of or in the County 
Public Rights-of-Way, in the event of any substantial breach of 
Franchise, License, Lease or other agreement terms or conditions, 
or any material violation of this Ordinance. ^Such breach or 
violation shall include, but shall not be limited to, the 
following:

violation of any material provision under this 
Ordinance or any Franchise, License, Lease or other agreement or 
any material rule, order, regulation or determination of the County 
made pursuant to such;

b. attempt to dispose of any plant, equipment, 
facilities,"fixtures, or other property located in County Public 
Rights-of-Way or used for the provision of a^ Public Service to 
prevent the County from purchasing it, as provided for herein;
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c attempt to evade any provision of a Franchise, 
License, Lease or other agreement or to practice any fraud or 
deceit upon-the County or its subscribers or customers;

j failure to begin or complete any system const3Tuction 
or qvstem extension for the delivery or sale of any Public Service 
Js provSilf for Snder any Franchise, License, Lease or other 
aqrfoment, or failure to obtain any licenses, _ permits or other 
authorizations for any construction or provision of any Public 
la^ioi prior to the Scheduled dates respecti^vely for coimuencrng 
construction or commencing Service to Subscribers by law,

e failure to provide the types or quality of service as 
required by’any Franchise, License, Lease or other agreement or y 
any State or federal license, authority, or certifiCcxtion;

f failure to restore service after ninety-six (96) 
consecutive’hours of interrupted service, except when approval of 
such interruption is obtained from the County;

q. revocation of any charter or other authorization to 
conduct business in New Mexico, or any other license which is 
recruired to conduct business in the County;

h. adjudication that any Grantee or Person is bankrupt;

i. material misrepresentation of _ any fact in the 
application for or in negotiation of any Franchise, License, Lease 
or other agreement;

j failure to replenish any fund secured by a letter of 
credit within thirty (30) days after withdrawal by the County; and

to maintain any bonds cnd/or insurance 
required by this Ordinance or any Franchise, License, Lease or 
other agreement.

2. No Fault Circximstances. The foregoing ^ shall not 
constitute a substantial breach or material violation if the 
violation occurs but it is without fault of the Gpntee or Person 
or occurs as a result of circumstances . beyona its reasonable 
control. Circumstances beyond the control of a Grantee or Person 
shall include, but not be limited to, acts of God; strikes, 
lockouts or other labor disturbances; unavailability of labor or 
materials; failure of other utilities to perform walkout and make 
ready and to locate underground utilities in a timely manner, o 
orders or restraints of any kind of the government of the United 
States or the State of New Mexico. A Grantee or Person shall not 
be excused by mere economic hardship, nor by misfeasance or 
malfeasance of its directors, officers or employees.
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3 Notice of Termination, Revocation or Forfeiture. In the 
onr ^hat the county determines that any Grantee or Person has 

eI?oHallv violated any provision of . this Ordinance _ or any 
^ TTf'(=nc5fa Lease or other agreement, any rule or

^pSSlation promulgated pursuant thereto, or any applicable federal. 
State or local law, the County Manager may se^e a written N°tice 
nf t-armination revocation or forfeiture, by registered ma , 
of t d upon the Grantee or Person that continued
v! faticnfiSy for termination, revocafion or forfei^re^
The County shall give said Grantee or Person thirty (30) days after 
service of the aforementioned Notice to cure the violation.

If the violation, breach, failure, refusal or neglect is not
ramedied within thirty (30) days following suc^ cc°n-revocation or forfeiture ana if there is no writuen
D?SSf that corrective action has been taken or is being actively 
?S e^SStilusly pursued, the County shall place the issue of 
tSminftfon revocaPtion or forfeiture before the Board of County 

Commissioners.
A Public Hearing. A public hearing shall be held under 

proceedings which afford the public affected by the Notice of 
?e^Tnat?on, revocation or forfeiture and the Grantee or Person so 
noticed to be provided with an opportunity to be .he^r^- 
Jnnronriate notice to said Grantee or Person shall include 

in the public hearing and shall constitute written 
notice by registered mail, return receipt requested, of the cause 
?fr termination, revocation or forfeiture anotfenst.itd° °m!c
termination or forfeiture, and the time and place of said public
hearing.

The Board of County Commissioners shall hear and consider the 
i=su= and shall hear any Person interested therein, and shall 
d^^eeu-ine, in its discretion, what action should be taken whether
?h^ "^anchise. License, Lease. or ^a5^f1edmeSet
terminated or whether any permissive use should be revoked
property should be forfeited.

5. Commission Determination of Remedy and Compliance. If the 
Board of County Commissioners shall determine the substantial 
b-ach or material violation by the Grantee or Person was the fault 
of ^Grantee or Person and within its control, the Cormispslona^S0ther 
by resolution, order that the Franchise, License Leasa 
agreement be terminated, any permissive use of County P^lrc
Rights-of-way be revoked or any property 1l°c^r5^cLat.naltso i^Sude 
Riahts-of-Wav should be forfeited; such resolution may also inciuae
«Io“tSjy cLditions specifying any compliance
as the Commissioners may fix, such period not to sa ^ha^tSai^^
(60) days- provided, however, that the Commissioners may not give 
a Grantee*or Person any opportunity to comply where fraud and/or
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misrepresentation, has been alleged and proved to the Board of 
County Commissioners satisfaction.

6. ■ Connnission May Order _ Termination, Revocation ^or 
Forfeiture The issue of termination, revocation, or forfeiture 
shall1automatically be placed by the County Clerk
County Commissioners agenda, if resolutory _
Sp^Sitted at the expiration of the time set by it for compliance. 
The’'Commissioners then may order the termination of any Franchise, 
License Lease or other agreement, the revocation of any permissive 
usfof CouSy Public Rights-of-way, or the forfeiture of any 
property foftLith upon finding that any Grantee or Person has 
failed to achieve compliance or may further extend the period in
its discretion.

7. Judicial Proceeding for Termination or Forfeiture. In^the 
event the Board of County Commissioners terminates any Franchise, 
License or Lease or orders the forfeiture of any property, the
Grantee or Person owning said .shallofha"! °fn-tiof ror
twenty (120) days after receiving Notice of termination or
forfeiture in which to commence an action. Any action pu:i^uant to 
this Section shall be filed in the Sixth Judicial District Court in 
the County of Grant, New Mexico. During such perioa c^nc until a 
court of competent jurisdiction has aeciaed^the matter end the time 
for appeal has elapsed, any Franchise, License, Lease or other 
aareement shall remain in full force and effect, unless sooner 
e^-pired and not renewed in accordance with law, ana continuous 
s*e"-vice shall be provided. The County is entitled to recover its 
full costs, expenses and attorney's fees in the enforcement or this
Section.

8. Judicial Proceeding for Non-Renewal. In^ the event the 
County makes a final decision not to renew a Franchise or License, 
a Grantee shall have a period of_ one hunared twenty (120) days 
a^t-‘r receiving Notice of the final detemination in wI:};LC'^ 
commence an action. Any action pursuant to this Section shall be 
filed in the Sixth Judicial District Court in the County of Grant, 
New Mexico During such period and until a court of competent 
jurisdiction has decided the matter and the time_for appeal has 
elaosed, the Franchise, License or Lease shall remain in full force 
and" effect and continuous service provided, unless^ sooner 
teiminated in accordance with law. The County is entitled to 
recover its full costs, expenses and attorney's fees in the 
enforcement of this Section.

9. Sale of System on Non-Renewal, Termination, Revocation or 
Forfeiture. Without limiting the rights of the County under any 
other provisions of federal. State or local law, if the^ renewal of 
a Franchise, License, Lease or other agreement is denied, or any 
Franchise, License, Lease or other agreement is terminated tor 
cause, or any permissive use of the County Public Rights-of-Way is
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revoked, or any property located in the County Public Rights-of-Way 
is ordered forfeited, the County shall have an option to acquire
ownership of . any. .plant, equipment, facility, fixture,..or other
property located in the County Public Rights-of-Way, or used to 
provide any Public Service within the County, or to require that 
the Grantee or Person owning said property transfer ownership to
another Person.

10, Notification of Option. The County shall notify the 
Grantee or Person owning any said plant, equipment, facility, 
fixture, or other property of its intent to exercise its option to 
buy upon any order for termination, forfeiture of any property, 
revocation of any permissive use, or final denial of renewal within 
{-]^ij-^y (30) days of the final determination of the validity of the 
County's decision. The County and Grantee, or Person owning sa.id 
plant, equipment, facility, fixture, or other property, shall enter 
into good faith negotiations promptly to establish price in 
accordance with this Ordinance and terms and conditions under th<= 
law.

a. If the County elects to purchase any plant, 
eouipment, facility, fixture, or other property c.t the norm<=.l 
expiration of any Franchise, License or Lease term, the value Oj. 
the Franchise, License or Lease shall be the fair market value as 
an outgoing business concern of the Grantee as determined by a 
panel of three (3) independent appraisers agreed upon by the County 
and the Grantee, but with the value of any Franchise, License or 
Lease fixed and determined at one and No/lOO Dollars ($1.00) . 
Should the County and Grantee fail to agree upon the selection of 
three (3) independent appraisers, each shall select one appraiser. 
The two (2) appraisers so selected shall then select a third.^ Any 
determination agreed upon by two (2) of the three (3) appraisers 
shall be binding and controlling on both parties. Failure to 
provide continuous service until transfer to the County is 
completed shall result in devaluation or lic^idation of equipment 
in service and any other fines or penalties for such failure 
allowable under this Ordinance.

b. In the event the County and any Grantee cannot agree 
upon the value of said plant, equipment, facility, fixtureor 
other property after the normal expiration of any Franchise, 
License or Lease term, either may give notice of a demand to the 
other for arbitration. Arbitration shall commence pursuant to the 
binding arbitration procedures in the New Mexico Uniform 
Arbitration Act, Sections 44-7-1 through 44-7-22 NMSA 1978 Comp, 
before a sole arbitrator to be mutually selected by the parties. 
If the parties are unable to agree upon- the selection of an 
arbitrator, either party may petition the Sixth Judicial Court in 
Grant County, New Mexico for the appointment of an arbitrator. The 
arbitrator shall have all powers necessary to insure the fair and 
efficient conduct of the hearing but shall not be bound by the
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New Mexico Rules of Evidence. The decision of the arbitrator is 
final and binding upon all parties. Any fee payment determined by 
Che arbitrator to be due_by either party must be made to the party 
within seven (7) days of the decision.

11 Right of First Refusal; Value. In the_event of any 
forfeiture, revocation of any permissive use, or termination of any 
Franchise License, Lease, or other agreement, pursuant to the 
provisions of this Ordinance or of any Franchise, License, Lease, 
Ir other agreement, or at the normal expiration of any Franchise, 
License Liase, or other agreement term, the County shall have the 
right of first refusal, directly or as an intermediary, to purchase 
anyplant, equipment, fixture, facility or other property located 
in7the County Public Rights-of-Way or used to provide any Public 
Service within the County.

a If the County elects to purchase any said plant, 
eouipment, facility, fixture, or other property in the event of a 
forfeiture, revocation of any permissive use, or termination prior 
to the normal exoiration date of any Franchise, License, Lease or 
other agreement,‘the purchase price to be paid by the County shall 
be the capitalization cost less depreciation, and continuous 
service shall be provided until transfer to the County of the sals 
is~comolete. "Capitalization cost" shall mean the monies invested 
for tangible assets, without any value assigned to intangible or 
Goodwill assets, including the Franchise, License or Lea.se. 
date of valuation shall be no earlier than the day following the 
date of such forfeiture, termination or revocation. Failure to 
provide continuous service until transfer to the^ County is complete 
shall result in the devaluation or liquidation of any plant, 
eouipment, facility, fixture or other property used inthe delivery 
of a Public Service and any other fines or penalties for such 
failure allowable under this Ordinance.

12. Limitation on Privileges. All rights, authority and 
grants contained or conferred are also ^ conditioned upon the 
understanding and agreement that these privileges in the Public 
Rights-of-Way of the County are not to operate in any way so as to 
be an enhancement of any Person's properties or values or to be an

■ asset or item of ownership in any appraisal thereof in the event of 
a County acquisition, by purchase or otherwise.

13. Transfer to County. Upon exercise of its option to buy 
any plant, equipment, fixture, facility or other property under 
this Ordinance, and payment of the sum required by the County, the 
Grantee, or any Person receiving said payment of sum from the 
County, shall transfer to the County possession and title to all 
plant, equipment, facilities, fixtures, or other property, real and 
personal, free from any and all liens and encumbrances not agreed 
to be assumed by the County in lieu of some portion of the purchase 
price set forth above; and the Grantee, or Person receiving said
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payment, shall execute such warranty deeds or other instruments of 
conveyance to County as shall be necessary for this purpose.

SECTION 27. FORECLOSURE AND RECEIVERSHIP.
1. Upon the foreclosure or other judicial sale of any or all 

of any Grantee's or Person's Franchise, License, Lease or other 
acreement holdings, or upon the temination of any other lease, or 
right of Occupancy, covering all or a substantial part of any 
Franchise, License, Lease or other agreement, the Grantee or Person 

notify the County of such fact, and such notification shall 
be treated as a notification that a change in control of the 
Q373,ntee or Person has taken place, and the provisions of the 
Franchise, License, Lease or other agreement governing the consent 
of the Board of County Commissioners to such transfer, sale or 
change in control shall apply.

2 . The Board of County Commissioners shall have the right to 
cancel'any Franchise, License, Lease or other agreement one hundred 
twenty (120) days after the appointment of a receiver, or trustee 
to take over and conduct the business of any Grantee, wh='_her in 
receivership, reorganization, bankruptcy or other cction or 
proceeding, unless such receivership or trusteeship shall have been 
vacated prior to the expiration of said one hundred twenty_(120) 
days, or unless:

a. Within one hundred twenty (120) days after election 
or aopointment, such receiver or trustee shall have fully complied 
with” all the provisions of this Ordinance and the Franchise, 
License, Lease or other agreement and remedied all defaults 
thereunder; and

b. Such receiver or trustee, within said one hundred 
twenty (120) days, shall have executed an agreement, duly approved 
by the court having jurisdiction in the premises, whereby such 
receiver or trustee assumes and agrees to be bound by each and 
every provision of this Ordinance and the Franchise, License, Lease 
or other agreement granted hereunder.

SECTION 28. REMOVAL OF PROPERTY. In addition to other rights 
under this Ordinance-, the Board of County Commissioners may upon 
any termination of a Franchise, License, Lease or other agreement, 
failure to comply with any Notice of Civil Trespass, or revocation 
of any permissive use, at its sole discretion, order any Grantee or 
holder of said Franchise, License, Lease or other agreement or 
other Person owning any plant, equipment, facilities, fixtures, or 
other property located in the Grant County Public Rights-of-Way to 
remove, at the said Grantee's or Person's sole cost and expense, 
any or all of said property from the County Public Rights-of-Way, 
subject to the following:
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1. the Commissioners may determine that the removal of 
property is not necessary;

2 in removing any part of the property, the Grantee, or the 
Person' owning said property or holding any Franchise, License, 
Lease or other agreement for the use thereof,
compact, at its own expense, any excavation that shall be made by 
it and shall leave all Public Rights-of-Way in as good a condition 
as that prevailing prior to the Grantee's or Person's removal of 
said property;

3. the County shall have the right to inspect and approve 
the conditions of Public Rights-of-Way after removal has occurred;

4. the removal shall commence within thirty (30) days of an 
order to remove being issued by the Board of County Commissioners,

5. the Grantee, or Person owning said property or holding 
any Franchise, License, Lease or other agreement for the use 
thereof, shall be responsible for all necessary removals of the 
property and maintenance of the Public Rights-of-Way in the same 
manner and degree as if the property was in active use, and ^ the 
Grantee, or Person owning said property or holding any Franchise, 
License, Lease or other agreement for the use thereof, shall retain 
all liability associated with such‘removals.

6. As an alternative to removal, any Grantee, or Person 
owning said property or holding a Franchise, License, Le&se or 
other agreement for the use thereof, may, subject to the County s 
approval, abandon its property in place and transfer ownership of 
said property to the County. Nothing herein shall cause the County 
to incur any costs related to the removal of said property or the 
transfer of ownership of said property to the County.

SECTION 29. PROCEDURES FOR CI'VIL PENALTIES AND DAMAGES.

1. Prior to the assessment of any civil penalties or damages 
under this Ordinance, the Code Enforcement Officer shall notify any 
Person of any alleged violation or unlawful act that may warrant 
said penalty or damages, which Notice of violation shall:

a. describe the specific alleged violation or unlawful
act ;

b. direct the Person to correct or to show cause why the 
alleged violation or unlawful act should not be corrected; and,

c. state the time for response which shall be no less 
then thirty (30) days from the date Person is sent Notice.
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2. Within the time designated, the Person must:

-- a; cease the unlawful-act-and cure-any-violation or (in 
the event the violation cannot be cured with the time period 
specified) take reasonable steps to begin to cure, and submit a 
written response acceptable to the Code Enforcement Officer within 
the time designated, identifying the specific steps taken,- or,

b. contest the unlawful act or violation, describing all 
facts relevant to claim, supported by affidavits and documents. No 
further opportunity to cure is required before the County exercises 
its rights under this Ordinance. Any Grantee's duty to cure 
includes a duty to pay any liquidated damages owed to the County 
from the date of the initial violation, in accordance with the 
procedures described in Section 22.

3. If any Person contests the County's assertion of an 
unlawful act or violation, or fails to completely cure the 
violation or default, the Person may appear before the Board of 
County Commissioners to request a hearing to review the unlawful 
act or violation, or the County Manager or Code Enforcement 
Officer, having concluded that such unlawful act or violation did 
occur and was not cured, may request a hearing for any Notice of 
further action to be placed on the agenda of the next available 
meeting of the Board of County Commissioners, following the 
expiration of the time so designated to cure any said unlawful act 
or violation.

4. The County shall cause to be served upon any such Person, 
at least fourteen (14) days prior to the date of such hearing, a 
written Notice of the County's intent to review, the potential 
remedies sought, and the time and place of the meeting, notice of 
which shall be published at least once, no later than seven (7) 
days before such meeting in a newspaper of general circulation 
within the County. The County shall hear any Person interested 
therein, and shall specifically provide the Person charged with 
allegedly committing the unlawful act or violating any provision of 
this Ordinance, any related ordinance, or any provision of a 
Franchise, License, Lease or other agreement, with the opportunity 
to be heard, and shall determine whether- or not any alleged 
unlawful act or violation by that Person was with just cause.

5. If the County shall determine such unlawful act or 
violation by the Person was without just cause, then the County may 
take any other actions it is permitted to take under this Ordinance 
or applicable law.

6. Civil Penalties and Forfeiture. Pursuant to the 
authority granted to the County under Sections 4-37-1, et seq. and 
Sections 4-38-13, 4-38-18, 62-1-3, 67-2-6, 67-4-12, and 67-8-15 
NMSA, 1978 Comp., as amended, any Person that violates any material
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provision of this Ordinance or which fails, omits or neglects to 
obey, observe or comply with any lawful related order, or any part 
or provision-thereof of the Grant County Board of Commissioners,- 
may be subject to civil penalties or forfeiture of not less than 
five hundred dollars ($500), nor more than fifty thousand dollars 
($50,000), for each offense.

a. Any Person who knowingly or intentionally violates 
any material provision of this Ordinance, prior to receiving any 
Notice thereof by the Code Enforcement Officer, shall be subject to 
a civil penalty not to exceed five thousand dollars ($5,000) for 
each violation ceased or cured.

b. Ajiy Person who negligently violates any material 
provision of this Ordinance, prior to receiving a Notice thereof by 
the Code Enforcement Officer, shall be subject to a civil penalty 
not to exceed one thousand dollars ($1,000) for each violation 
ceased or cured.

c. For failure to obtain any applicable permits from the 
County to enter the Public Rights-of-Way or to provide any 
requested or required maps, information, or other documents to the 
County, the Board of County Commissioners may impose a civil 
penalty of one hundred dollars ($100.00) per day on any Person 
committing such act for each day, or part thereof, the material 
violation continues or occurs.

d. For failure to pay any said Permit fees, failure to 
comply with any material rules, resolutions, orders or directives 
of the County as set forth in this Ordinance, the Board of County 
Commissioners may impose a civil penalty of one hundred fifty 
dollars ($150.00) per day on any Person committing such act for 
each day, or part thereof, the material violation continues or 
occurs.

e. For initiating or using a procedure or device for 
procuring voice or data information from a Subscriber's or 
customer's terminal, dwelling or business without the prior valid 
authorization of the affected Subscriber or customer, the Board of 
County Commissioners may impose a civil penalty of five hundred 
dollars, ($500.00) per day on any Person committing such act for 
each day, or part thereof, the material violation continues or 
occurs.

f. For selling, providing or otherwise making available 
to anyone any information about subscribers obtained by monitoring 
transmission of any type of signal from a Subscriber's terminal, 
dwelling or place of business without the specific written 
authorization of the Subscriber, the Board of County Commissioners 
may impose a civil penalty of five thousand dollars ($5,000.00) on 
any Person committing such act for each such material violation.
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In addition, the total amount of funds received for this 
information shall be forfeited to the County.

g. For tapping, monitoring or for arranging to tap or 
monitor, or knowingly permitting the tapping of, any cable, line, 
signal, input device or Subscriber outlet or receiver for any 
purpose whatsoever without the specific written authorization of 
the Subscriber or pursuant to court order, the Board of County 
Commissioners may impose a civil penalty of ten thousand dollars 
($10,000.00) per day on any Person committing such act for each 
day, or part thereof, the material violation occurs or continues.

h. Notwithstanding any other material provision of this 
Ordinance, the Board of County Commissioners may impose a civil 
penalty not to exceed twenty thousand dollars ($20,000) for any 
single violation of a Person that:

(1) results in substantial harm to the subscribers 
of any Public Service provided through the County Public Rights-of- 
Way or substantial harm to the public interest at large, or

(2) is outside the scope of an existing Franchise, 
License, Lease or other agreement or not in substantial comoliance 
with Ordinance 97-03-27-B.

7. Board of Commissioners Material Review. The Board of 
County Commissioners may initiate a proceeding to impose a civil 
penalty, remedy, damages proximate or any other lawful action under 
this Ordinance by giving written Notice to any Person alleged to 
have committed an unlawful act or material violation of this 
Ordinance at least (14) fourteen days prior to such proceeding that 
the Commissioners have facts as set forth in the Notice that, if 
not rebutted, may lead to an order imposing a civil penalty, 
damages proximate or other remedy or action under this Ordinance 
ai?<^ that the Person alleged to have committed the material 
violation has an opportunity for a hearing.

a. The Commissioners may initiate a proceeding to impose 
a civil penalty and/or damages proximate within two years from the 
date of the Commissioners' discovery of the material violation, but 
in no event shall a proceeding be initiated more than five years 
after the date of the violation. This limitation shall not run 
against any act or omission constituting a violation under this 
section for a period during which any Person has fraudulently 
concealed the violation.

b. In determining the amount of a civil penalty, the 
Board of County_Commissioners shall review the seriousness of the 
material violation or violations, damages proximate including the 
economic benefit, if any, resulting from the violation, any history 
of such violations, any good-faith efforts to comply with
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applicable requirements, and such other factors as equity may 
require. ■

8. Remedies Cumulative. Remedies provided herein are 
cumulative and in addition to other rights the County may have at 
law or equity, which it may exercise at any time. The County is 
entitled to its costs, expenses and attorney's fees in the 
enforcement of this Ordinance.

SECTION 30. UNLAWFUL ACTS; CIVIL TRESPASS; DAMAGES PROXIMATE; 
INVESTIGATION; NOTICES; APPEAL.

1. Applicability. It is unlawful for any Person to locate 
any plant, equipment, facility, fixture, or other property in 
County Public Rights-of-Way without written permission for each and 
every Location, so authorized in compliance with County ordinances 
governing the Public Rights-of-Way. It is also unlawful for any 
Person to use any said plant, equipment, facility, fixture, or 
other property located in County Public Rights-of-Way, or to 
otherwise claim any right of Occupancy thereto, without written 
grant of authority in a Franchise, License, Lease or other 
agreement from the County for each and every use or right so 
claimed. Any Person who owns, controls, installs, constructs, 
operates, maintains, or in any other manner uses or causes to be 
used, in the provision of a Public Service, any plant, equipment, 
facility, fixture or other property unlawfully located in or 
occupying any Public Rights-of-Way, may be charged with Civil 
Trespass. Except as otherwise provided in Subsection a., this 
Section shall apply to all County Property and to all Persons 
holding or claiming an interest in, possessing, holding over upon, 
entering upon, or otherwise using County Property.

a. This Section shall not apply to Persons, holding or 
claiming an interest in, possessing, entering upon, or otherwise 
using County Property pursuant to and in compliance with a valid 
Franchise, License, Lease, or other agreement issued by the County 
in accordance with applicable law or laws.

b. No Person shall have an interest in, or to, or 
possess, occupy, enter upon or use County Property, except pursuant 
to and in strict compliance with the terms and conditions of a 
valid Franchise, License, Lease, or other agreement, or in 
substantial compliance with County Ordinance 97-03-27 B.

As used in this Ordinance, "substantial compliance" includes, 
but is not limited to, any authorized use of County Property under 
an expired Franchise or License, subsequent to a timely application 
for renewal under Ordinance 97-03-27 B that has been received by 
the County and which remains pending, or any unauthorized use of 
County Property subsequent to an application for such use under 
Ordinance 97-03-27 B that has been received by the County and which
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remains pending, with the exception of any application that remains 
pending for more than one year or for which the Board of County 
Commissioners has adopted an ordinance,, authorizing. such use that 
was not accepted by the applicant.

2. Unlawful Acts. It shall be unlawful to occupy, possess, 
hold over upon, enter upon or otherwise use County Property in 
violation of any provision of this Section. Each day that a Person 
shall so violate any provision of this Section shall constitute a 
separate violation. Each violation with respect to a separate 
parcel of County Property shall constitute a separate violation. 
A parcel shall be considered "separate" for purposes of this 
Section where rights to or interests in it are created by a 
separate instrument, is physically noncontiguous, or is put to 
separate use. The County may further define "separate parcel" in 
regulations adopted in accordance with Section 9 this Ordinance.

3. Damages Proximate.

a. Any person who violates any provision of this Section 
shall be liable to the County of Grant, New Mexico, for all damages 
proximately caused by such violation, in addition to any civil 
penalties or other remedies .available to the County under this 
Ordinance.

b. Damage proximately caused by a violation shall be 
determined by the County based upon:

(1) the higher of the economic benefit to the 
violator or the detriment to the County (including, but not limited 
to, staff costs, legal costs, lost opportunity costs, and the cost 
for enforcement of violations under this Ordinance) and;

(2) all other consequential or special damages 
proximately flowing from the violation.

4. Information and Investigation.

a. Any person may provide information to the County 
Commissioners, County Manager, Code. Enforcement Officer or other 
County staff in writing concerning facts which indicate a Trespass 
upon County Property.

b. Any employee or official of the County with knowledge 
of facts which indicate a Trespass upon County Property shall 
promptly report such information to the County Manager or County 
Attorney in writing.

c. Upon receipt of information indicating a Trespass 
upon County Property, the County Manager or County Attorney shall:
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__ programs; and
(1) Notify affected divisions, departments or

(2) Instruct the Code Enforcement Officer to 
undertake such investigation as may be necessary to determine 
whether a Trespass, or other violation of this or other Ordinance 
has occurred, and to proceed with the issuance of any Notice of 
violation pursuant to Section 29 of this Ordinance.

d. The Code Enforcement Officer shall undertake any such 
investigation as may be necessary to determine whether a Trespass 
has occurred. County staff shall be requested to provide such 
information as may be necessary to complete the investigation and 
shall consult with any affected divisions, departments or programs 
to determine if evidence of Civil Trespass or other violation is 
found.

e. Within ten (10) days of the expiration of any time 
designated in a Notice of violation issued under Section 29, and 
upon the basis of information available that Civil Trespass has 
occurred, the Code Enforcement Officer shall submit a written 
report to the County Manager or County Attorney, who may then take 
any of the following actions or combination of actions:

(1) Submit a Notice of trespass and Order to comply 
to the Board of County Commissioners for action, in accordance with 
Section 29 of this Ordinance;

(2) Submit a Notice of assessment for penalties, 
fines, and damages to the Board of County Commissioners for action, 
in accordance with Section 29 of this Ordinance;

(3) Submit a Notice of forfeiture, revocation of 
permissive use, option to buy, or Order to remove property under 
this Ordinance to the Board of County Commissioners for action;

(4) Enforce the Franchise, License, Lease or other 
agreement, in accordance with this Ordinance; or

(5) Bring a civil action, in accordance with 
Section 24 of this Ordinance.

5. Notice of Trespass and Order to Comply.

a. A Notice of trespass and Order to comply shall be in 
writing and shall identify the Person who is trespassing, the 
location and date of the trespass, and shall contain a short 
statement of facts indicating the nature and circumstances of the 
trespass.
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b. The Notice and Order shall specify what action to 
remedy the trespass is required of the Person who is trespassing. 

•Action required may include:

Property;
(1) removal of persons or property from County

(2) strict compliance with the terms, conditions, 
covenants or restrictions of any applicable Franchise, License, 
Lease or other agreement; and

a violation.
(3) such other action as may be necessary to cure

c. The Notice and Order shall specify a reasonable 
period of time within which to comply.

d. The Notice and Order shall not require any action or 
specify any time period inconsistent with any provision of an 
applicable Franchise, License, Lease or other agreement.

e. The Notice and Order shall advise the Person 
identified therein of the rights available under Section 31 of this 
Ordinance.

f. The Notice shall be served upon the Person identified 
in the Notice as allegedly having committed the violation or any 
Grantee or Person specified in any applicable Franchise, License, 
Lease or other agreement as being responsible for such violations.

g. Nothing in this section shall prohibit the assessment 
of penalties, fines and/or damages for trespasses occurring prior 
to service of a Notice and Order or prior to the completion of any 
compliance period provided for by a Notice and Order.

6. Notice of Assessment of Penalty and/or Damages.

a. A Notice of assessment of penalty or damages may be 
served with a Notice of trespass and Order to comply or at any time 
thereafter.

b. The Notice of assessment of penalty or damages shall 
be in writing and shall identify the Person who is trespassing, the 
location and date of_ the trespass, and shall contain a short 
statement of fact indicating the nature and circumstances of the 
trespass.

c. The Notice shall specify:

d. the amount of penalties assessed in accordance with 
Section 29 of this Ordinance;
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e. the amount of damages assessed in accordance with 
Section 30' of this Ordinance; and

f. the time period for which each assessment is made.

g. ' Each item of assessment of penalty or damages shall
reference the provisions of this Ordinance or of regulations 
adopted pursuant to this Ordinance which govern the assessment and 
shall be accompanied by a short description of the method by which 
the amount of said assessment was determined.

h. The Notice shall specify the date payment is due to 
the County and shall recite the provisions of subsections 5. a, b, 
and c of this Section.

i. The Notice shall advise the Person identified
therein of the rights available under Section 31 of this Ordinance.

j. The Notice shall be served upon the Person
identified in the Notice as allegedly having committed the 
violation or the Person specified in any applicable Franchise, 
License, Lease or other agreement, as responsible for such 
violations.

7. Processing of Notices. The Grant County Code Enforcement 
Officer shall deliver a copy of the Notice of trespass and Order to 
comply and/or.the Notice of assessment of penalties, fines, and 
damages, and any subsequent notices, pleadings, orders or other 
documents or materials filed by or with the County Manager or 
Attorney, or by any party to any appeal, to the Person identified 
in the Notice, with a copy to:

Grant County Manager
P.O. Box 898
Silver City, NM 88062

AND:

Grant County Attorney 
P.O. Box 898 - 
Silver City, NM 88062

Notice shall be by overnight mail or verified hand-delivery. 
Notice is effective upon verified receipt of the County Manager or 
the County Attorney and the Person having allegedly committed the 
unlawful act.

8. Notice of Appeal; Hearing and Decision. Ajiy appeal of 
action by 'the County pursuant to this Section shall be made to the 
Sixth Judicial District Court in the County of Grant, New Mexico.
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The County is entitled to its full costs, expenses and attorney's 
fees in the enforcement of this Section.

SECTION 31. private'RIGHT OF ACTION. Any Person shall be entitled 
to initiate an action in the Sixth Judicial District Court in the 
County of Grant, New Mexico, to challenge any action by the County 
pursuant to Sections 22, 26, 29, 30 and 33 of this Ordinance. Once 
such an action is initiated, any fines or penalties assessed by the 
Board of County Commissioners under this Ordinance shall be 
deposited into an escrow account by the Person initiating such 
action. In the event that the County's decision with regard to the 
assessment is upheld, the assessments for the entire period, 
without any stay pending the Court's decision, shall be due and 
payable to the County, in addition to the County's costs, expenses 
and attorney's fees.

SECTION 32. NOTIFICATION OF PROCEEDINGS.

1. Any public proceedings, inquiry, investigation, or other 
action to be taken publicly or proposed to be taken publicly by the 
County in regard to authority granted under any Franchise, License, 
Lease or other agreement, shall be taken only after:

a. the minimum legally required public Notice of such 
action or proposed action is published in a local newspaper having 
general circulation in the County, (and in the absence of any such 
legal requirement, the Notice shall be published at least seven (7) 
days prior to the date of the proposed action);

b. the public Notice required by this action shall 
state clearly the action or proposed action to be taken, the time 
provided for response and the Person or persons in authority to 
whom such responses should be addressed, and such other procedures 
as may be specified by the County. If a hearing is to be held, the 
public Notice shall give the date and time of such hearing, whether 
public participation will be allowed and the procedures by which 
such participation may be obtained. The Grantee shall be an 
indispensable party to any hearing conducted and shall have the 
opportunity to be heard, either in person or in writing, in regard 
to any public proceeding or investigation of its operations,.

SECTION 33. MISCELLANEOUS.

1. Nondiscrimination. No Grantee or Person holding a 
Franchise, License or Lease from the County to deliver a Public 
Service shall deny any said Service, Public Access, or otherwise 
discriminate against subscribers, potential subscribers, or general 
citizens on the basis of race, color, religion, ancestry, national 
origin, age, sex, marital status or physical or mental handicap; or 
deny any Service or Public Access to any group of potential 
subscribers because of the income of the residents of the area in
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s
which a group of potential subscribers reside; providing that, 
nothing shall prohibit any Grantee from providing a "lifeline" type 
of service to the poor, elderly, the developmentally disabled .or 
physically disabled.

Eveiy Grantee or Person holding a Franchise, License, Lease or 
other agreement shall ensure that all of its facilities in Public 
Rights-of-Way are located and constructed in a manner such that 
Public Access is not impaired in compliance with the Americans with 
Disabilities Act ("ADA") . Following Notice by the County of an ADA 
construction problem, the Grantee or Person holding a Franchise, 
License, Lease or other agreement shall have thirty (30) days or 
other reasonable time to remedy the problem. In the event the 
County and the Person holding a Franchise, License, Lease or other 
agreement cannot agree.that a problem exists, any dispute shall be 
submitted to nonbinding arbitration.

2. Payment of Any Fines, Penalties or Damages.

a. A.11 fines, penalties and damages assessed pursuant 
to this Ordinance shall be due and payable upon receipt of Notice 
thereof and shall become delinquent twenty-five (25) days 
thereafter.

b. Payments shall be made by certified check made 
payable to the order of Grant County, New Mexico.

c. Interest on any delinquent payment of fines, 
penalties and damages shall accrue from the date of Notice thereof 
until paid. Said interest shall be assessed at five percent (5%) 
above the highest prime rate listed on the date of Notice by any 
bank operating within Grant County, and said rate shall continue in 
effect until assessment of said fine, penalty or damage is paid or 
otherwise discharged.

d. Monies collected "through payment" of assessments of 
penalties, fines and damages, and any interest thereon, shall be 
deposited in the Grant County Public Rights-of-Way Management Fund.

3. Governance of Law. Every Grantee or Person holding a 
Franchise, License, Lease or other agreement from the County is 
explicitly subject to the exercise of police powers by the County, 
any other governmental powers, and the County's rights as a 
property owner under State and federal laws. This Ordinance is 
governed by and construed and enforced in accordance with the 
Constitution and the laws of the State of New Mexico.

4. Time Limit For Recourse In the Court. Every action to 
vacate or set aside any determination or order of the Board of 
County Commissioners or to enjoin the enforcement or to prevent the 
order or determination from becoming effective, unless otherwise
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specified in this Ordinance or other law, shall be commenced and 
every appeal or right of recourse to the courts shall be taken or 
exercised within thirty (30) days after the entry or rendition of 
the order or determination. The right to commence any such action 
or to take or exercise any appeal or right of recourse to the 
courts shall terminate absolutely at the end of the thirty (30) 
days.

5. Remedies and Penalties Not Exclusive. All remedies, 
fines and penalties granted pursuant to this Ordinance and any 
Franchise, License, Lease, or other agreement are cumulative and 
not exclusive, and the recovery or enforcement by one available 
remedy or imposition of any fine or penalty is not a bar to 
recovery or enforcement by any other such remedy or imposition of 
any other penalty. The County reserves the right to enforce the 
penal provisions of any ordinance or resolution and to avail itself 
of any and all remedies available at law or in equity. Failure to 
enforce shall not be construed as a waiver of a breach of any term, 
condition or obligation imposed upon any Person holding a 
Franchise, License, Lease or other agreement by or pursuant to this 
Ordinance or any other ordinance governing the Public Rights-of- 
Way. A specific waiver of a particular breach of any term, 
condition or obligation imposed upon any Person holding a 
Franchise, License, Lease or other agreement by or pursuant to this 
Ordinance or any Franchise, License, Lease, or other agreement 
shall not be a waiver of any other or subsequent or future breach 
of the same or of any other term, condition or obligation, or a 
waiver of the term, condition or obligation itself.

6. Compliance with Local Ordinances. In accepting any 
Franchise, License, Lease or other agreement, every Person 
acknowledges that it shall at all times during the term of its 
Franchise, License, Lease or other agreement be subject to all 
lawful exercise of the police power by the County to manage its 
Public Rights-of-Way through ordinances of general applicability. 
The County reserves the right to adopt from time to time, in 
addition to the provisions herein contained, such ordinances as may 
be deemed necessary to the exercise of its police power.

7. Compliance with State and Federal Laws. Notwithstanding 
any other,provisions of this Ordinance to the contrary, the County 
and any Grantee or Person occupying or using the County Public 
Rights-of-Way to provide a Public Service shall at all times comply 
with all laws and regulations of the State of New Mexico and 
federal government or any administrative agency thereof.

8. No Limitation. The duty of every Grantee to prepare 
reports, submit documents and conduct tests under this Ordinance 
shall not limit the County's right to inspect documents, or any 
Grantee's or Person's duty to respond to requests for information
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under other provisions of a Franchise, License, Lease or other 
agreement or other generally applicable law.

2_^gQtiality of Infomation. A Grantee, or any other 
Person occupying or using the Public Rights-of-Way, shall mark any 
information which it produces to the County which constitutes a 
business or trade secret "Confidential," or produce it to a 
designated representative of the County, if necessary for purposes 
of holding such information confidential. To the extent permitted 
under applicable law, and except where to do so could be 
inconsistent with its obligations under any ^Franchise, License, 
Lease or other agreement and applicable law, information produced 
by a Grantee which contains business or trade secrets shall be kept 
confidential. The County shall promptly notify a Grantee, or any 
Person occupying or using the Public Rights-of-Way, if any other 
P0]^2Q]2 requests access to the information under the New Mexico Open 
Records Act, or if the County determines that it will be necessary 
to reveal the information in the discharge of its obligations under 
a Franchise, License, Lease or other agreement and applicable law, 
so that the Grantee, or Person occupying or using the Public 
Rights-of-Way, may take appropriate steps as may be available to 
protect any rights it may claim to have to prevent disclosure.

10. Non-enforcement. Any Grantee, or other Person occupying 
or using the Public Rights-of-Way, shall _ not be relieved of its" 
obligation to comply with any of the provisions of this Ordinance 
by reason of any failure of the County to enforce prompt 
compliance.

11. Captions. The captions to sections throughout this 
Ordinance are intended solely to facilitate reading and reference. 
Such captions shall not affect the meaning or interpretation of 
this agreement.

12. Severability. If any section, subsection, sentence, 
clause or phrase of this Ordinance is for any reason illegal, 
invalid or unconstitutional by the decision of _ any court or 
regulatory body of competent jurisdiction, such decision shall not 
affect the validity of the remaining portions hereof. The Board of 
County Commissioners hereby declares that it would have passed this 
Ordinance and each section, subsection, sentence, clause, and 
phrase hereof, irrespective of the fact that any one or more 
sections, subsections, sentences, clauses, or phrases be declared 
illegal, invalid or unconstitutional. The invalidity of any 
portion of this Ordinance shall not abate, reduce or otherwise 
affect any consideration or other obligation required of any Person 
under the Ordinance. All ordinances and parts of ordinances in 
conflict with the provisions of this Ordinance are hereby repealed.
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13. Notice to County. For the purpose of this Ordinance, 
requirements for Notice to the County will be to:

Grant County Manager
p.O. Box 898
Silver City, NM 88062

With a copy to:
Grant County Attorney
p.O. Box 898
Silver City, NM 88062

Notice shall be by overnight mail or verified hand-delivery. 
Noticfiriflectlve upon verified receipt of delivery to the Grant 
Countv Manager or Che Grant County Attorney, unless Che County 
p?ofides notice, in writing, of a change in the addresses above.

14. Reservation of Rights. Acceptance of Che terms and 
conditions of any Franchise, License, Lease or ocher agreement wi 
not constitute, or be deemed to constitute, a waiver, either 
e?^re °sTy or it^pliedly of any constitutional or legal rignt which 
t'S county may have or may be subsequently determineo to have 
either byysubsequent legislation or court decisions. The County 
reserves all rights under applicable federal and State Constitution
and laws.

15. Force Majeure. In respect to any provision of this
Ordinance, the violation or noncompliance of which could result in 
the imoosition of a fine, penalty, forfeiture or sanction
uoon anv Grantee, such violation or noncompliance shall be excused 
where such violation or noncompliance is the result of Acts of God, 
war, civil disturbance, strike or other labor unrest, or similar 
events, the occurrence of which was not reasonably foreseeable by 
the Grantee or is beyond the Grantee's reasonable control.

16. Public Notification Requirements. Notice of Intent to 
adopt this Ordinance was published in a newspaper of ^ general 
circulation not less than two weeks prior to its adoption at a 
meeting, called and. held in accordance with Section 3-17-3, NMSA 
1978 Comp. During the period of publication, a copy of this 
Ordinance was available for public review at the Grant County 
Clerk's Office.

m
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APPROVED AND ADOPTED at a hearing in the regular meeting of 
the Board of County Commissioners of the County of Grant, State of 
New Mexico this 12th day of November_______________, 1998.

ATTEST:

5^rieT';Ramos' C^nty Clerk

Reviewed and anoroved as to form:

Grant County Attorney

GRANT COUNTY BOARD OF 
COMMISSIONERS

Manuel T.Serna, Chairman

Zeke Sa,
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