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COUNTY OF GRANT, NEW MEXICO

ORDINANCE OF GRANT COUNTY ("COUNTY")

GRANT €O., N'&uwrmc; A FRANCHISE TO CENTURY NEW MEXILO

ePU¥  CABLE TELEVISION CORP. d/b/a CENTURY
COMMONICATIONS ("GRANTEE") TO OWN, OPERATE,

CONSTRUCT AND MAINTAIN A CABLE T::EVISION SYSTEM
IN GRANT COUNTY, NEW MEXICO, SETTING FORTH

CONDITIONS ACCOMPANYING THE GRANT OF FRANCHISE,

AND PROVIDINS FOR REGULATIONS AND USE OF.
SAID SYSTEM BY SAID COUNTY.

BE IT ORDAINED by the Board of County Commissioners of Grant
County, State of New Mexico:

SECTION 1. SZORT TITLE. This Ordinance shall be known as
| "The Grant founty Cable Television Franchise Ordinance." :

T 2 DEFINITIONS. The following terms, phrases,
~words, abbreviations and their derivations shall have the meaning
herein given. When not inconsistent with the context, words used
in the present tense include the future, words in the plural number
include the singular number, words in the singular number include.
the plural number, and the use of any gender shall be applicatle to
ali genders whenever the sense reguires. The words "shall" and .
"will" are mandatory and the word "may" is permissive. Words neot
defined shall be given their common and ordinary meaning.

A. BASIC CABLE SERVICE or BASIT SERVICE means 2ny service
tier "~ which includes the retransmission of local broadcast
television signals. :

B. - CABLE ACT means the Cable Communlcatlons POLle Act of
1984, as amended ,

C. CABLE CONSUMER PROTECTION ACT means the Cable Television
Consumer Protection and Competition Act of 1992. :

D. CABLE SERVICE means (A} the one-way transmission to
subscribers of (i) video programming, or (il) other programming‘
service; and (B) subscriber interaction, if any, which is requircd
for the selection or use of such video programming or other
programming service. ‘ i
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F.  CABLE SYSTEM means a facility, consisting of a set of
closed trunsmission paths and associated signal generation,
reception, and control equipment that is designed to provide cable
service which includes video programming and which is provided .to
multiple subscribers within & community, buf such term does not
include (A) & facility that serves only to- retransmit . the
television signals of one {1} or more television broadcast
stations; (B) a facility that serves subscribers without using any
Public Rights-of-Way; (C) a facility of a commen carrier which is
subject, in whcle or in part, to the provisions of Title II of Thr
Communications Act of 1934, as amended, except that such facilivy
shall be considerad a cable system {other than for purpcses of
Section 621(c) of the Cable Communications Policy Act, as amended)
to the extent such facility is used in the transmission of video
programming directly to subscribers, unless the extent of such use
is solely to provide interactive on-demand services; (D) an open
video system that complies with Section 653 of the Cable
Communications Policy Act of 1984 as amended; (B} any facilities of

any electric utility used solely for operating its electric utility
systems. ' :

F. COUNTY means Grant County, New Mexico and all territory

within its present and future boundaries and including any area
‘over which the County exercises jurisdiction. :

G EFFECTIVE DATE shall mean the date the County’'s grant of

authority becomes effective, as provided in accordance with
Section 5. : ' '

H. FCC is the Federal <Clommunications Commission, oxr any
successor governmental entity thereto. '

I.  FRANCHISE shall mean this document, all exhibits thereto,
_all matters incorporated by reference and all amendments thereto,
which collectively authorize construction and operation of the
Cable System for the purpose of offering Cable Service to
Subscribers, and not the exercise of police power to regulate such
Public Rights-of-Way related to the design, construction, operaticn
and maintenance of a plant, facility or system for the public
health, safety and convenience as defined by State law and the
Telecommunications Act of 1996. T

J. GRANTEE means the‘person or entity to whom authority is -

granted by the County to operate a Cable System within the County.

X. ° GROSS REVENUES shall mean all cash, credits, property of
any kind or nature, or other consideration received directly or
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jndirectly b the Grantee, its affiliates,,sugﬁidlarlesﬁ pargnt
CCrporatigg ;gd/or any person in which the Grantée has a flgagcgil
interest iny for oOr attributable +o the sa}e or exchange O g be
service by Grantee within the County or in any way ;eielvifbly
Grantee from the operation of its Cable system for grgvxd&ng able
Service within the County: including, but npt llmltgd t?, all
basic, premium, interactive, and 9ay—pgr—vxey servicesi homi
shopping revenue, non—recurring services 1nc;ud1ng all eguipmen

and installation revenuer advertising sales; and 1eased channel
revenues; without any deduction whatsoever. Gross Revenues shall
not include converter deposits, refunds to subscribers py Grantee.
uncollectible accounts, franchise fees or receipt from sa%PQ nT use
taxes or any other tax that Grantee collects on pehalf cI any
taxing authority or any monies paid to GFantee whlcp Grantee 15
required tO pay to an unaffiliated third party in full for

promotional activities.

L. INSTITUTIONAL WETWORK means 2 communication network of
dedicated capacity which 1s constructed and/or operated by the
Grantee in accordance with the terms provided herein for nse by the
County and gurrounding Communities and which is generally available
only to subscribers who are not residential subscribers, put may be
used tO originate signals for transmission to a downstrean
subscriber distribution network and for the provision of non-
entertainment and non-commercial services to schools, public
agencies or other non-profit agencies for use in connection with
the ongoing operations cf such institutions. :

M. INSTITUTIONAL NETWORK 2’-»COMMUNICATIONS SIGNAL means
electronic information ©OT messages of the user's choosing,
+ransmitted between or among poirnts gpecified by the user within
the capability of the Tnstitutional Network described herein,

wi?hgut_ change in +he form oOT content of the information as
originated and sntended to be received.

‘N.. INSTI?UTIONAL USER means a recipient Municipal, County oI
public institution or a private, non-profit institution jidentified

by the County Cr Surrounding‘Communities in the "Master Operating
Agreement” to manage PEG Access.

0. MASTER OPERATING AGREEMENT means an agreement between one’

" {1} or more franchising authorities and i i
oL | . nC i : ~public or rivate -
profit institutions to manage PEG AcCcessS. ' P ronen

P. PEG ACCESS shall mean

) _Pe channel™ capacit: :
institutional or residentia pacity on . the

1 networks for public, educational or
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governmental use as contemplated by the Cable Communicat.ons Pdiicy
Act of 1984 as amended.

Q. PUBLIC PLACE means all sidewalks, allé?s or other public
ways and any and all public sources, spaces, grounds and buildings
©of the County within the County limits. o

R. - PUBLIC RIGHTS-OF-WAY means the surface of and the space
above and below any street, road, highway, freeway, bridge, lane,
path, alley, court, sidewalk, parkway, drive or other public way,
now laid out or dedicated, and all extensions. thereof and additions
thereto, within the County. Public Rights-of-Way shall also mean
any easement now or hereafter held by the County within the Service
Area for the purpose .of public travel, or for vtility or public
service use dedicated for compatibles uses, and shall include other
easements or rights-of-way as shail within their proper use and
meaning entitle the County and the Grantee to the use thereof for”
the purposes of installing or transmitting Grantee's Cable Service
over poles, wires, cables, conductors, ducts, conduits, vaults,
manholes, ampiifiers, compliances, and/or attachments, as may be
ordinarily necessary and pertinent to the Cable System. o

S. SERVICE AREA means the boundaries of the County'as;thqsé'
boundaries may be added to or reduced by annexation or other legal
means. N

T.- SURROUNDING COMMUNITIES means the jurisdictions of the
Town of Silver City, Bayard, Santa Clara and Hurley and any other
local government Jjurisdiction served by the Grant County Cable
System. ‘

U. SUBSCRIBER means any authorized recipient of Cable
Services of the Grantee. . :

V. THE TELECOMMUNICATiONS ACT means. the Telecommunications

Act of 1996.

SECTION 3. GRANT OF FRANCHISE. The County hereby grants to
Grantee, the authority to construct, install, operate and maintain
a Cable System in, upon, along, across, abovg, over apd_under the
Public Rights-of-Way within the entire territorial limits of the -
County subject to local regulation of such by the County as set
forth in this franchise agreement.

SECTION 4. TERM OF FRANCHISE. The grant of authority.to.
operate a Cable System pursuant to this .Ordinance shall expire

thirteen (13) years from the Effective Date"of this agreement

A:\GRCOUNTY .CLN i 4
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ss lawfully rerminated i accordance w;th 1?; terms or © h?

unle
applicable law. —

SECTION 5. EFFECTIVE paTE.  The. rranchise shall become
efféctive within sixty (60) days after adoption gnd publlgatlon ?i
rhis Ordinance by the County, provided that this Franchise spa:
not become effective until all conditions pgecedent are satlsflgq.
For all conditions precedent to be»sat}sfled! the Grantee must,
within sixty (60) days of adoption of this Ordinance py the Qoun;y
Commission: {ay £ile with the ‘County' Manager, iks wyltten,
unconditional acceptance ©% this Franchise, and (b) prOV1de_a11
warranties, proofs, and other documents requlred by the Franchise,

" jncluding pearing the entire expense of publishing this Ordinancer

regardless of acceptance. 1f the Grantee fails to satisfy these
precedent conditions, the cranchise shall be void.

SECTION 6. EFFTECT 0)3) ACCEPTANCE. BY accepting the Fragcpise,
Grantee: f(a} acknowledges and accepts the County's legal right to

issue and enforce the Franchisei {b) accepts and agrees to each and

every provision contained herein; and (c) agrees that thg Franch}se
was granted pursuant to processes and procedures consistent with

applicable law, and agrees it will not raise any claim oOr defense

to tho contrary-

SECTION 7. RIGHTS RESERVED. The County reserves its rights
under its lawful police powers,<except insofar as this Franchise
shall be read to 1limit those rights. - The County, among o;her
£hings, does not walilve requirements of various codes, ordinances,
and resolutions, including zoning codes, codes regarding bui%ding
permits and fees, OX time or manner of construction inaofar as_such
codes, ordinances and resolutions are non-discriminatory and
generally applicable. Any fees. OI charges paid, S¢ long &S

- generally applicable and not unreasonably discriminatory, shall be

paid in addition to the franchise fee required under this
Franchise. ‘

SECTION 8. NON-EXCLUSIVE GRANT. The Grantee's right to useé
and occupy the rublic Rightsfof—Way for the purpose of maintaining
a Cable System shall not be exclusive. AnY additional grants of
franchises by the County for cable television service shall be on
a-cgmpetitively neutral and non—discriminatoryvbasis for any such
additicnal franchisees, specifically, any such additional grants
sha%l not be on terms more favorable or less purdensome to any such
additional franchisees than the terms of this -Franchise. S
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SECTION 9. REBUILD/UPGRADE. :
A. Subscriber Network

1. System Rebuild/Upgrade

-

s a. Project Description:

' (1) Within 24 months of the effective date of
this Franchise, Grantee will construct a minimum 60 channel
capacity Cable System in the County. ; :

{2) Grantee will upgrade the system using

cocaxial and fiber optic cable as needed and in a manner which will

ensure that the system will be flexible and adaptable to futura

technological development, including but not limited to digital
compression, without significant deterioration in the- signal
quality. Grantee will utilize designs such as, but not limited to,
Cable Area Network (CAN) in which the systen is constructed using

basic tree and branch coaxial design with a fiber following the .-

trunk and fiber to the Service Area (FSA).

(.. The entire system will have at minimum, a
. full 5-30 MHZ return capability. Return paths will be activated on

an as-needed basis by the addition of return modules.

: (3) The headend will use a backup generator
for continuous headend cperation. Grantee will use a minimum two

(2) hour backup power supply on any fiber nodes and critical trunk -

areas.
b. Project Schedule.
{1) The date the system upgrade project will

beéin will be no more than three (3) months from the Bffective Date
of this Franchise absent delays caused by utility make-ready work

and easement accessibility which are outside the control of the

i i tem and subscriber
Grantee. Design and mapping of the sys . C
conversion to the system are part of the upgrade project.

(2) The date such upgrade project construction
will be commenced will be not more than twelve {12) months fqulgze
Effective Date of the Franchise abaeqt_qelaysacaused bz ng thg
make-ready work and pasement accessibility which are outsi

control of the Grantee.
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Grantee.

apon completion of construction.

' drawings shall show overall size, material and configuration of the ..
duct bank. As further set out in Sub-Section <(3), upon reguest

e . 0o -
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(N The date fifty percent (50%) of - such
upgrade project will be completed will be no more than eighteen
{18) months from the Bffective Date of the .Franchise absent delays’
caused by ntility make-ready work and easement accessibility which
are outside the control of the Grantee. :

. {4) The date one hundred percent (100%)
construction of such upgrade proiect will be completed will be no
more than twenty-four (24) months from the Effective bate of the.
Franchise absent delays caused by utility .make-ready work and
easement accessibility which are outside the contrel of the

- {5) Grantee shall make arrangements and
requests for utility make-ready work and easement accessibility
within thirty {(30) days of completion of design and mapping such
that any delays caused by utility make-ready work and easement
accessibility cannot be attributed to Grantee. Grantee shall also
notify the County of any failure to meet project schedule deadlines
as defined in this Section. : - :

A (6) Grantee shall provide the County wi@h FCe
requirerd proof of performance test results for the upgraded system

c. Construction Plans and Drawings.

. (1) Before the Grantee may conduct underground
work involving excavation, new construction or major relocation
work in any Rights-of-Way or Public Place, (a) the Grantee shall
first notify the County and shall comply with any special
conditions relating  to location, ~scheduling, coordination: and’
public safety and (b) the Grantee shall file maps and drawings with
the County Engineer showing the location of any construction or.
extension of its facilities and cervices in any Rights—of—Way.of
Public Place of the County. For multi-conduit duct banks, maps and

from the County the Grantee shall provide_ihe “ounty withtupiates
of the maps and drawings showing the location of any new

construction, public service drops, extension or relocation of its
facilities. All materials provided pursuant to this section shall
be kept confidential to the fullest excent possible under the law.

{2) ‘Such proposed construction work to be done
by the Grantee shall be performed in a safe manner subject to the
approval of the County and in accordance with applicable -federal
and State laws and County ordinances, regulations and permitting

A:\GRCOUNTY .CLY 7
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requirements now or hereinafter existing, as they may be amended

from time to time of the County, and requiring a Sidewalk,’

Drivepad, Curb and Gutter Bond securing payment of permit fees and
evidence of at least One Million Dollars ({$1,000,000.00) in,the
requisite insurance coverage(s) . .

(3) Grantee shall maintain on file maps and .

operational data pertaining to its operations in the County. The
County may inspect the maps and data at any time during business
hours. Upon request of the County, the Grantee shall furnish to
" the County as soon as practicable without charge, current maps
cither in a "hard copy" printed form or in the County's ARC/INFO
Export.E00 or DXF format or compatible data base, showing the
location and dimensicn of any facilities, but not other proprietary

information, used in operating the Grantee's facilities within the
Service Area.

. d. Construction Tests and Acceptance. - Standard
admissicn, functional, acceptance and.operational tests shall be
performed at appropriate rimes -during the construction process.
Such tests may include[ tut not be limited to: OTDR traces gf
. fiber-optic cables after installation with cable number and cross-
reference -to the reel number; TDR traces of all coaxial cable
sections with distances, cable . numbers and information on location,
‘origination and ‘destination; and setup data of fiber-optic
transmitters and fiber-node receivers for every forwzrd and return
fiber 1link. Copies of tests for swept response pictures of all
fiber and coaxial branches in the forward directions and as taken

at the end-of-the line locations; swept response pictures of all:

coaxial and fiber branches in the return direction and as taken at .
+he headend; and docunentation of all loop and switching tests with.-"

identification of transmit, receive location and receive levels
" measured shall be made available to the County's Engineer or
designated representative and the Surrounding Communities
simultaneously upon completion of the upgrade. All tests-shall be

3818{

made available for inspection, along with .at least one OnfSite‘.ffﬁ

inspection conducted with said Engineer or ‘a representative
designated by County, the surrounding Communities and Grantee's
technical representative, no later than forty-five (45) days Aarfter
the completion of construction. '

e. Emergency Alert System {EAS). Upon completion of"

the upgrade, the system facilities shall be capable of transmitting

emergency alert signals to all subscribers, in the form of an audic.
override to permit the County and Surrounding Communities to

interrupt and cablecast an audic message on all channels
simultaneously and video message information on one channel in the
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event of disaster or public emergency. Such emergency messages
will be initiated from any touch tone phone with an access.code. ' -
The County and Surrounding Communities shall select persons to be .
provided with access codes and shall notify Grantee of the names ofjf 3
such persons upon selection. The County and Surrounding. .
Communities, or their designated representative, will periodically ¥
test the Emergency Alert System. Such testing shall take place . *
between the hours of 1 a.m. and 5 a.m. The County and Surrounding:
Communities will give Grantee prior notice of each such test.
Grantee shall comply with FCC rules regarding a national Emergency:
Alert System as of the implementation date of such rules.  In the
event the provisions of this Agreement create a conflict with FCC
rules, FCC rules shall take precedence. Grantee’s Emergency Alert
System shall be coordinated with any applicable State "and . local- &
regulations consistent with federal requirements. THe County 'shall - £
indemnify and hold Grantee harmless from any claim or liability |
from or out of the County's negligent use of the Emergency Alert.
System. In the case of any emergency or disaster, the Grantee ..
shall, upon request of the County, make its facilities available to - it
the County for emergency use. ‘ ' Co

£. ‘Completion of Construction. Construction shall
be deemed completed upon agreement, after a coordinated physical -
inspection -of the. completed plant, by the County Manager, the .
Surrounding Communities and Grantee's representative. -

B. .Institutional Network.

As a condition for the use of the Public Rights-of-Way, uron
request, and at no cost to the City, Grantee shall construct,
install, and provide for use by the County in the Institutional .

" Network  of dedicatesd capacity, as -previously defined, fiber to the’
locations indicated in  Exhibit.- A with electronics: for return
capability from one location ("Origination Locations™). ~In
addition, Grantee shall install- fiber tc any other additional
.locations {"Origination Locations"™) within_the Service Area added
to the Institutional *"2twork by the County at the County's expense, . ..
to include construction, installation, eguipment and maintenance.
Grantee shall not charge the County or other Institutional Users. .
which use the Institutional Network in a manner specified in the-H“
.Master Operating Agreement, for non-profit producing video:
programming distribution or other educational or governmental uses.
The Grantee shall be responsible for All costs associated with the
installation and maintenance of Tiber to the Originatiof L7G-ations
listed in Exhibit A. The Institutional Users shall be responsible
for all other costs associated with the installation, maintenance
and operation of the Institutional Network, including, without

At \GRCOUNTY .CLII , ' 9
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limitation, the purchase, installation and maintenance of end-user . X

electronic equipment, routers, switches, modulators; demodulators,
and the like. B

Upon request, the fiper to the locations indicated in Exhibit
A for the Institutional Network shail be completed during the

upgrade in conjanciion with the adjoining portions of the system.
SECTION 10, AREA OF OPERATION.

A. Density Requirement in Franchise Territory. Subsequent
to completion of the - upgrade, Grantee shall offer Cable Service
_ within the Service Area to all areas which have a density of at
least twenty (20) homes per czble mile measured from Grantee's
existing distribution system and to all areas with less than twenty
(20) homes per cable mile, as specified in this Section.

B. Line Extensions and Annexed Areas. - Subsequent to
completion of the upgrade in annexed areas or in sparse areas with
less than twenty (20) homes per proposed mile within the Service
Area as they exist upon the date of the request for Cable Service,
Grantee shall offer e cost-sharing arrangement with residents
requesting service. A home will be counted for this purpose if.its
1ot fronts a public right-ci-way. The cost-sharing arrangement
shall consist of the followings . : ' T

: ‘1. On the request of a subscriber desiring service,
Grantee shall prepare, at its cost, an engineering sur ay and cost
analysis to determine the cost of the plant extension required to
provide service to the subscriber from the closest point on the
Cable System. The estimate will be provided to the subsciiber and
Grantee may require the subscriber to pay its share of the costs of

that construction before commencing construction. :

2. The cost of construction shall be allocated based on
‘the following formula: If a request for extension of service into
a residential area requires the construction of cable plant which
does not pass at ' least twenty (20) homes per mile, Grantee and
subscribers will each Dbear their proportionate share of
construction costs. For example, if there are ten (10) dwelling
units per mile, Grantee's share will equal one-ualf (%) of the
construction cost. The remaining cost will be shared equally by
each person requesting service. This line extension formula - shall
also be applied to a porcion of a mile meeting proportionate
density requirements. For example, if there are ten (10) dwelling
units per one-half mile, Grantee shall construct the plant without
a capital contribution from potential subscribers. S
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3. Should additional dweliing units be constructed, or
additional subscribers begin to take service -in an area with ..¢
density less than twenty {(20) dwelling units per mile, subscribers -
utilizing the cost-sharing plan for extension shall Dbe reimbursed
pro-rata for their contribution or a prcporticnal share thereof.
'In such case, the pro-rata shares shall be recalculated and all.
subscribers who made a capital contribution shall receive pro-rata
refunds, but .no subscriber is entitled to more than was actually
contributed. Grantee may require any new subscriber to pay an
appropriate pro-rata share of the cost of the extension where the
density requirement is not satisfied, but Grantee must return an
appropriate portion of any capital contribution to subscribers. who-
make such contributions regardless of whether Grantee -seekS to
recover the costs from such subscriber. For example, where one
~ person requested an extension and the extension passed ten” (10)
homes per mile, the subscriber could be required to pay one-half
the cost of .extension. If a second resident requested service,
Grantea could charge that resident 25% of the cost of’ the
extension, but in -any case would remit 25% of the cost of - the
extension to the subscriber who made the original contribution. " At
such time as there are said twenty (20) potential subscribers per:
‘mile, the contributing subscribers shall have received their pro-
rata share of -construction costs.  In any event, at -the end of.
three (3) years from the completicn .of - an extension project, - the *,.
subscribers are .no longer ‘eligible for return of their capital..
contributions, and the amounts paid in construction costs will be
credited to the account of Grantee.’

‘ 4. The average .cost . of line. extension shall be'“
recalculated annually and based upon then-current costs for labor
and materials. :

SECTION 11. CONDITIONS ON USE OF STREETS, ROADS AND ALLEYS.

A. Trimming/Cutting Trees. Grantee shall have the right ard
responsibility to trim and keep clear of its poles, wives, cables, -
underground conduits, manholes, and other conductors and fixtures, =
the trees in and along the streets. In the exercise of such right; -
Grantee shall not cut or otherwise injurxe any tree to any'grgater,”
extent than is reasonably necessary. o

B. ' Restoring Streets. Grantee shall restore, reconstruct,
or repair any-street, and any sewer or gas or water main, or pipe,
or fire alarm, disturbed or. destroyed by the exercise: of any righc .
awarded to Grantee by this Franchise, in accordance with the
County's local regulation of the Public Rights-of-Way to provide.
for public health, safety and convenience. _
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limitation, the purchase, installation and maintenance of end-user

electronic equipment, routers, switches, modulators, demodulators,
and the like. : o

'Upon request, the fiber to the locations indicated in Exhibit
‘A for the Institutional Nertwork shalil be.completed during the
upgrade in conjanction wish the adjoining portions of the system.

SECTION 10, AREA OF OPERATION.
A. Density Reguirement in Franchise Territory. Subsequent

to completion of the upgrade, Grantee shall offer Cable Service
within the Service Area to all areas which have a density of at
least twenty (20) homes per cable mile measured from Grantee's
. existing distribution system and to all areas with less than twenty
(20) homes per cable mile, as specified in this Section.

B. Line Extensions and Annexed Areas. . - Subsequent to
completion of the upgrade in annexed areas or in sparse areas with
less than twenty (20) homes per proposed mile within the Service
Area as they exist upon the date of the request for Cable Service,
Grantee shall offer & cost-sharing arrangement with residents
requesting service. 2 home will be counted for this purpose if its
lot fronts a public right-ci-way. The cost-sharing arrangement
shall consist of the following: : o

1.. On the reguest of a subscriber desiring service,
Grantee shall prepare, at its cost, aun engineering sur 2y and cost
analysis to determine the cost of the plant extension required to
provide service to the subscriber from the closest point on. the
'Cable System. The estimate will be provided to the subsciiber and
. Grantee may require the subscriber to pay its share of the costs of
_that,construction,before commencing construction.

5.  The cost of construction shall be allocated based on

the following formula: If a request for extension of service into
a residential area requires the construction of cable plant which
does not pass at least twenty (20) homes per mile, Grantee and
subscribers will each Dbear their proportionate share - of
construction costs. For example, if there are ten (10) dwelling.
units per mile, Grantee's share will equal one-nalf {32) ofﬁthe
construction cost. The remaining cost will be shared equally by
eachAperson'requesting service. This line extension formula-shall
also be applied to a portion of a mile ‘meeting proportionate
density requirements. For example, if there are ten (10) dwelling
units per one-half mile, Grantee shall construct the plant without
a capital contribution from potential subscribers. o
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3. Should additional dweliing units be constructed, or
acditional subscrikbers begin to take 'service in an area with
density less than twenty (20) dwelling units per mile, subscribers
utilizing the cost-sharing plan for extension shall be reimbursed.
pro-rata for their contribution or a prcportional share thereof.
' In such case, the pro-rata shares shall be recalculated and all
subscribers who made a capital contribution shall receive pro-rata
refunds, but no subscriber -is entitled to more than was actually.
contributed. Grantee may require any new subscriber to pay an
appropriate pro-rata share of the cost of the extension where the
density requirement is not satisfied, but Grantee must return an
. appropriate portion of any capital contribution to subscribers who -
make such contributions regardless of whether Grantee seeks to-,.. °
recover the costs from such subscriber. For example, where one % ¥
person requested an extension and the extension passed ten (10). &7
homes per mile,. the subscriber could be reguired to pay one-half"
the cost of extension. If a second resident requested service,
 Grantes could charge that resident 25% of the cost of the
extension, but in any case would remit 25% of the cost of the
extension to the subscriber who made the original contribution. At -
such time as there are said twenty (20) potential subscribers per R
mile, the contributing subscribers shall have received their pro-
‘rata share of construction costs. In any event, at the end of -
three (3) years from the completion of an extension project, the-
subscribers are no longer eligible for return of their capital

contributions, and the amounts paid in corstruction costs will be
credited to the account of Grantee. - S

4. ~ The -average‘ cost of line extension shallu'be

recalculated annually and based upon then-current costs for labor
and materials. ' .

SECTION 11. 'CONDITIONS ON USE OF STREETS, ROADS AND ALLEYS.

A. Trimming/Cutting Trees. Grantee shall have the righ* ard
responsibility to trim and keep clear of its poles, wires, cables,
underground conduits, manholes, and other conductors and fixturesy
the trees in and along the streets. In the exercise of surch right,
Grantee shall not cut or otherwise injure any tree to any greater
extent than is reasonably necessary.

B. Restoring Streets. Grantee shall restore, reconstruct,
or repair any street, and any sewer or gas or water main, or pipe,
or fire alarm, disturbed or destroyed by the exercise of any right
awarded to Grantee by this Franchise, in accordance with the
County's local regulation of the Public Rights~of-Way to provide
for public health, safety and convenience. "
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C. Safety. Grantee shall at all times employ ordinary-care o
and shall install and maintain in use commonly accepted methods and
devices in accordance with national standards and the County's .
local regulation of the rublic Rights-of-Way to provide for the - |
public health, safety and convenience. Whenever work is performed -
in any Rights-of-Way or Public Place, the Grantee shall rake all-, 7,
reasonable nrecautions to minimize interruption to traffic flow,
damage to property Or creation of a hazardous condition. .

. D. Temporary Moving of Wires. Grantee shall, on the request

.+ of any person holding a building moving permit issued Dby the .
County, temporarily raise or lower its wires TO permit the moving

of buildings. The expense of such temporary removal or raising oxr-
lowering of wires shall be paid by the person reguesting the; same, .
the Grantea shall have the authority to regquire such payment ' in
advance. Grantee shall be given not less than three (3) biSiness ..

days advance notice to arrange for such temporary wire changes.

E. . Location, Interconnection and Relocation of Facilities.
Grantee snall irstall and maintain its cables, wires, fixtures, and
-all other equipment in such manner that they do not interfere*withi SR
- any installations or use of Rights-of-Way and public Places Ly the- -

! County and shall only be placed after approval of the location by
the County Engineer and in accordance with any specifidations
adopted by the County governing the location of facilities. The.
County reserves the right to construct, install, ‘maintdin and
operate any public improvement, work or facility, do any work that

~ the County may find desirable on, over or under any Rights-of-Way
and Public Places, and vacate, alter or close any Rights-of-Way and:
public Places. All such work shall be done, if possible, in such
manner as not to obstruct, injure, OI prevent free use ‘and
operation of the Grantee's facilities. ' :

In the case of any disturbance of any Public Rights-of-Way oz -
paved area as a result of the operations of the Grantee, the
Grantee shall, at its own cost and expense and in a manner approved
by the County, replace and restore such Public Rights—ofﬁﬁayqor‘
paved area in as nearly as possible as good a condition as . before ¥
the work involving such disturbance was done. L

F. Location and Distribution Lines—-Poles/Underground'Cablef
The poles used for the distribution system will be, to the extent
possible, those erected and maintained by either the power company
or the telephone company or both, whenever agreement can be reached
with the owners of such poles. Grantee will have the rxight to
erect and maintain poles where none exist. No poles or otherx
wireholding structure shall be erected by Grantee without prior

-~
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‘required by the County, the builder, subdivider or develcper of

- Rights-of-Way for public health, szfety and convenience.
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approval of the County, through established public Rights-of-Way
procecdures. The County agrees that such prior approval will be -
given on a timely basis and w:.. not be unreasonably withheld. .-
Location oF any pole or structir shall be removed or modified by
Grantee at Grantee's expense whenever the County determines that ..
the public health, safety and convenience would be enhanced .-
thereby. All transmission, and distribution structures, lines and

equipment erected by the Grantee within the Service Area shall be
so located as to cause minimum interference with the,prescribed
usage of Fublic Rights-of-Ways and Public Places and to cause
minimum interference with 'tha rights of property owaers who '‘join
any said Public Righte-of-Way or Public Places. o

For all new residential structures in which undergrounding is

such structure at his sole cost and expense, shall provide;;in
accordanc* with Grantee's current specifications, all conduits,.
tienches to buildings' point .of entry, from the boundary of the
developm¢ 'c, back fill and restoration of trench area. v '
G. Moving of ~Grantee Prorerty. Grantee will, .upon
reasonable Notice from the County, protect, support,'temporarily
disconnect or relocate its property in the same Public Rights=-of-
Way or other Public. Place, or remcve from such Public Rights-of-Way
or other Public Place, any property of the Grantee when so required
by the County in accordance with. local regulation of the Public

© SECTION 12. SIGNAL QUALITY. Grantee's operation of the Cable’
System shall: S0

A, Produce a picture that is undistorted and accompanied
with proper sound on typical standard production television sets in~
good repair and in compliaice with FCC technical standarxds.

B. Grantee shall maintain the fiber to the Originatiocn
Locations listed in Exhibit A and the return capability from one
location using acceptable industry standards-and good engineering’ -
practices. Deficiencies will be corrected at the” Grantee’s expense
as a function of maintaining said fiber and return capabiliﬁy.

SECTION_13. TECHNICAI, PERFORMANCE STANDARDS. The Grantee.
shall comply fully with the technical rules and standards for cable
television operatiors as adopted by the Federal Communications
Commission, 47 CFR Part 76, Subpart K, and/or any additional
technical regulations implemented Dby Federal Communication
Commission. ‘ o
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SECTION 14. FRANCHISE FEE AND PAYMENT. In consideration‘dﬁ“

_ this Franchise, the Grantee shall pay annually to the County a sum

equal to five percent (5%) of Grantea's total annual Gross Revenues
as defined in this Franchise. <

The Grantee shall pay the County, on or before the last day of
each month next following the end of each calendar quarter, such-
five percent (5%) franchise fee pased on Gross Revenues received
for cable television operation in the County for preceding calendar
quarter. At the time of each Juarterly payment due heresunder, the
Grantee shall submit to the County a "Quarterly System Report
providing the informetion as required in Section 24. : '

SECTION 15. SUBSCRIBER SERVICES.

B. Programming. Within thirty (30) days of execution of o
this Franchise, Grantee will provide 33 channels of programming.
Upon completion of the upgrade, Grantee's Cable System shall be
capzble of carrying at least 50 television channels. o Co

Grantee agrees to provide the following broad categoriéé
of programming in service on the Cable System throughout the term
of this Franchise: ' : ;

P
L

Broadcast Stations; = - - . :
Access Channels {PEG and Leased/Commercial); .
Family Programming ‘(including health and religious

programming) ; : o
News and Weather Programming;
Variety Programming: ‘
Cultural/Arts Programming (including historical-

" programming); :

‘Music Programming: :
Educational/Children's Programming;
Government/Public Affairs Programming:
Financial/Business Programming.

C. -Regulation of 3ervices/Rates. o :
‘ 1. Requlation of Rates. The County may regulate
Grantee's rates and charges to the maximum extent permitted
consistent with State and federal law and regulations. Grantee

shall file a schedule of its rates and chargas with the County on
the Effective Date of this Franchise and thereafter as required: by
FCC regulations and local ordinances. o
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“U . 2. Prior Approval. Grantee shall be required to submit
any change in rates Oor charges to the County for approval,
. consisten® with federal laws and local rate regulation. Nothingiin.lg
this section shall be deemed to waive any rights Grantee may have
under 47 U.S.C. Section 543(e) (1l). :

D. Dedicated Capacity for PEG Access.

1. The Grantee shall allocate one {1) chanrel in 'the
downstream subscriber distribution network as dedicated capacity, tc
the -County for Public, Educational oI Governmental (PEG)-
programming, consistent with provisions in the Cable Communications = 7
Policy Act of 1984 amended. The PEG channels from the County.and -
Surrounding Communities shall be available to all Subscribers in
the Surrounding Communities in the basic level of service. o

2. Within ninety 190) days of completion of’ﬁtheil
upgrade, Grantee shall provide return feed capability from. one-
location listed in Exhibit A designated by the County. E :

‘3 Access Management.  The County may designate one (1)
or more entities, including a County agency., other agency or a non-—- -
profit access management corporation, to manage the use of all or
part of the Institutional Network and/or the public,.educational,
and .governmental access channels as defined in a Master Operating
Agreement. o o ' :

E. ~ Leased Access. Grantee shall provide Leased Access
channels in accordance with Section 612 of the 1584 Cable Act.':

SECTION 16. PEG ACCESS EQUIPMENT AND OPERATING .EQNQS,'
Grantee agrees to provide equipment funds, or in-kind equipmenﬁin
equal value, for .public, educational or governmental uses of
dedicated channel capacity on the subscriber distribution network
and/cr for governmental or educational uses of the Institutional
Netwerk, in the following amounts made payable to the Grant County-
Treasurer: upon the Effective Date of the Franchise Nineteen
Thousand Seven Hundred Fifty Thousand .Dollars (519,750.00). and . _
Seven Thousand Six Hundred Fif-y-Three Dollars- ($7,653.00) intthe . 58
third and sixth year of the Franchise, on the anfiiversary date of
the execution of the Franchise in that year provided that the.
County provides Grantee with an ‘outline of the operating plan- -
describing’ the use of such funds by the County for each of the
three years before any funds are paid. = The value of in-kind
equipment shall be deducted from the Fund as agreed upon by the
County, or its designated entity.. In addition to the above, by the
Effective Date of this Agreement the Grantee shall provide a grant
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of Five Thousand Dollars ($5,000) to be used at the discretion of’
the County. Any increases in basic service charges to subscribers
for such funds shall be amortized in accordance with federal rate

regulations and unused funds together with accrued inverest will be

returned to Grantee at the end of the Franchise term. : N

SECTION 17.  PUBLIC .SERVICES.. The Grantee shall, upon  :
request, provide a "service drop” at no cost to the following. . ¢

locations in the County: all municipally-owned governmental -’
buildings and buildings housing a County-operated department or
division, 21l Origination Lorations on the Institutional Network,
and all public schools which are passed by the Cable System. . A
"service drop" shall constitute one service connection of 1350 ft.
made available to each site herein specified with no internal
wiring to be required on behalf of the Grantee, such internal -
- wiring to be and remain the responsibility of the individual site
concerned. Grantee shall provide free non-premium monthly service
to all such locations. Tn addition, the County encourageas the
Grantee to continue tc provide free service to private, non-profit
schools. o

SECTION 18, INDEMNIFICATION - INSURANCE. e

A. Indemnification. The Grantee, as a condition of the A
grant of this Franchise, and in  consideration thereof, “shall ‘i3]
protect, indemnify, and hold the County harmless against &’ " ‘claims ".&
for damages to persons or property by reason of the cons.. ction,:-
"maintenance and operation of its facilities, and conduct of .-
business, or any. way arising out of performance ‘under -this
Franchise, directly, or indirectly, when or to the extent injury is
caused, or alleged to have been caused, wholly or in part, by any
- act, omission, negligence, or misconduct of Grantee or any of its« '3
contractors, subcontractors, officers, agents, ox employees, or hs &%
any person for whose act, omission, negligence, or misconduct, the ;
Grantee is by law responsible. This provision is not intended to
create liability for the benefit of third parties but is solely for. .
the benefit of the Grantee and the County. o .

B. The County, to the extent provided by the ‘Cable *
Television Consumer Protection and Competition Act of£:.1992," °
Secti'n 635(a), and the statutory and common law of the State -of
New Mexico and by the Constitution of the State of New Mexico,
where not in contradiction with the 1992 Cable Consumer Protection !
Act or the Telecommunications Act, will protect, indemnify, and
hold Grantee harmless a.ainst all claims for damages to persons or.
property as a result of acts of negligence or breach of obligation
committed by the County for which the County is legally
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respensible, including any acts in connection with the County's use

of the. PEG access channels, aquipment or facilii.es or the.
Institutional Network, osvbject to any and all’ defenses and -
limitations of liability provided by law. This provision does not

and shall not be construed as a waiver, relongquishment or.
abrogation of the statutorv limitation of liability available to

the County. This paragraph in no way waives the County's limited

right of sovereign immunity or protection under the applicable

statutory limitation of liability available to_cities generally in

this St ate. ‘ T

"oy
St

C. Insurance.

: 1. General Liability. The Grantee shall obtain and
maintain for the Term of the -Franchise, at Grantee's expense, a
comprehensive general liability insurance policy or policies with
the County named as an additional insured, written by a company
authorized to do business with the State of New Mexico, in amounts
not less than those required under Section 41-4-19 of the
New Mexico Tort Claims Act, such insurance ‘to provide that the-
County will be notified no less than forty-five (45) days prior to
expiration date. The Grantee shall furnish the County with a copy
of certifica“es . of insurance coverage or other evidence of the
Grantee obtaining and maintaining such insurance coverages as are
required hereunder as a continuing obligation under this Franchise.

2. Workers' Compensation. The Grantee shall secure and
maintain all necessary Workers' Compensation insurance as may be
required by law to cover the Grantee's employees hereunder. :

3. Vehicle Coverage. The Grantee shall secure ‘and
maintain vehicle liability, property damage and medical coverdie
insurance in the amounts of maximum liability unde¥ Section 41-4-15 .
of the New Mewico Tort Claims Act and shall furnish the County with
a copy of evidence of the Grantee obtaining and maintaining such -

insurance coverage as are required hereunder.

D. The Grantee shall maintain statutory workmenfs
compensation insurance in compliance with State law. S

——

SECTION 19, TRANSFER AND ASSIGNMENT.

N 8

A. The Grantee shall not be permitted to sell or transfer'
the Franchise herein granted without prior written consent of the
County, which consent will not be unreasonably withheld. ‘
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B. For the purpose of determining whether it shall consent
+o such change. transfer or acquisiticn of control. the County may
inquire into the prospective controlling partyr and the Grantee
shall assist the County in any such inquiry in accordance with the
Cable Act and any subsequent related statutes, and ECC rules and
regulations. The Grantee€ shall provide all information requested
in writing by the County which the County.requires in oxder toO
determine whether it will.consent to the proposed rransfer except
any confidential jnformation as allowed by federal law. ~The County
‘pay condition its consent upon such terms and conditions as it
deems appropriater related to the qualifications of the prospective
transferee to perform the obligations under this Franchise. ADY
transfer of ownership offected without the written consent of the.
county shall render this Franchise subject to revocation. The

County shall nhave 120 days o act upon any request for approval of
a transfer, 385 is required in accoxrdance with FCC regulations and
py the County« ; If rhe -County fails to render a final decision- on

rhe request within said 120 days, the request shall be deemed

granted.unless the Grantee and the County agree to an extensiontof
time. ' : : '

The Grantee, Upon any transfer as heretofore described, shall

within sixty {6C) days thereafter file with the County a copy of
the deed, agreement, mortgage, 1ease or other written instrument .
evidencing such sale; 1ease, mortgage, assignment OI transfer,
certified and sworn to as ‘correct DY the Grantee. Every such
transfer as naretofore described shall be deemed void and of no

affect unless Grantee shall within sixty (60) ~ays after the same
shall have been made, file such certified copy as is required.

QECTICN 20. . CUSTOMER SERVICE AND SIGNAL QUALITY.

A.  Standards. Grantee agrees tO comply with the FCC
requirements' for Customer Service gtandards and Complaint
Resolution policy &s required by FCC regulations and as herein
modified below. ' » T o

B. Complaints. All complaints by subscribers regarding
equipment malfunctions, signal guality and similar matters shall be
acted upon bY the Grantee aSs soon as possible in accordance with -
FCC regulations, and Grantee shall provide an aggregate summary.of_
such complaints on a quarterly pasis, if requested by the County.
The Grantee shall also provide each subscriber written notice of :
jts Customer service and Complaint Resolution policies on initial . »
subscription to the cable system. and on an anpnual basis S—
thereafter, as required by FCC rules.

pa—
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As of the Effective Date of thls Franchtse, Grantee shall keep-

a daily record of and investigate all complaints from subscrivers. -
Such record shall identify the subscriber and his/her address and.
phone number, the nature, location and date of the complaint, the:
name of the receiwving representative, the staff assigned to resolve -
the complaini and date and nature of actions taken to resolve the
complaint. These records shal1 be maintained at a local office for
the term of the Franchisc -ad shall be available for County
insrrection upon rnguest durlng regular busmness hours. .

When there have been similar complaints made or where there
exists other reliable evidence, which, in the judgment of -the
County casts doubt on the performance of the Cable System in.
relation to the technical standards set by federal law and reguired
by this Franchise, the County shall have the right and authorlty,
upon providing the Grantee with Notice of such evidence, to require
. the Grantee to test, analyze, and report on the performance of the
system. Such report shall include the following information: the,
nature of the complaints or evidence which precipitated the system
tests, a detailed description of all repairs made to the system
following the Notice, what system component was tested in response
to the Notice and procedures employed in such testing, the results
of such tests, and . the method in which such complaints or
performance deficiency were resolved. Such tests and analyses
snall be observed by a representative of the County upon request
and supervised by a qualified person, on the regional or corporate’
staff of the Grantee, who shall forward to the County, or its
designated representative, the aforementioned report, within smxty
{60) days of receipt of the Notice.

SECTION 21. 'SUBSCRIBER PRIVACY. Grantee shall comply with
the Suhscriber Prlvacy Provisions of the Cable Act.

SECTION 22. CONTINUOUS SERVICE-ALTERNATIVE OPERATOR. , . The
Grantee is required to provide continuous service to ‘all
Subscribers in return for payment of the 'established fee or
inclusion under Section 18. - If the County revokes or fails -to -
renew this Franchise, the Grantee is required as part of this
.Franchise to continue to operate the system until the earlier of an
orderly change of operatiocn is effectuated or the expiration of 180
days in accordance with Section 627 of the Cable-Act. In the event
the Grantee fails to operate the system for thirxty (30) consecutiwve
days, without prior approval of the County, the County may elect to
terminate the Franchise pursuant to Sectlon 26.

SECTION 23. REPORTING REQUIREMENTS. The County shall_héve
the right and authority under this Franchise to require that
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Grantee maintain records and provide reports, requested documents
and informaticon necessary to assure compllance with this ranchlse.

A. Annual Reports. No later than one year subsequent to the
Effective Date of this agreement, and each year thereafter, the
Grantee shall submit a written report to the County for the
Grantee's fiscal year ending May 31, which shall include:

1. An annual report, if any, of Grantee, parent
corporation, and each Affiliate of Grantee which controls Grantee
and issues an annua. report;

2. FCC Forms 325 and 395 for the County syscem,vor
their successor forms; .

3. A summary of . the previous year activities . and
development of the Cable System, including, but not limited to,
services begun or dropped, subscriber gain or loss and, upon
request, coples of all Subscriber complaint logs, as recorded for
each business day of the previocus year accordlng to Section 20,

4. Copies of statements of Gross Revenueo for “the
precedtng fiscal year within the County certlfled by a beﬂlor
financial officer of Grantee; -

5. A current statement of costs of constructlon by
’4component categories as defined in Section 107

6. Industry standard signal quality testing;

7. A list of officers and members of the board of the
Gre. i.ee and the parent corporation; if any; and,

8. A list of all stockholders holding three percent or
more of the voting stock of the Grantee. and the parent corporat::n,
if any.

Items 7. and 8. will be required in years subsequent to
the second anniversary of the effective date of thlS Franchise only
in the event of any change in such llStS.

B. Quarterly Reports. The Grantee shall provide a written
Quarterly Systéem Report to accompany the franchise fee payment
showing the following:




1. Monthly subscriber totals for each ‘category  of
service; .

2. The number of system extensions, and the amount of
contribution and number of contributing subscribers and costs
associated with any extension made under Section 11;

3. .Upon request a monthly summary sﬁowihg the numberibf
service calls received by type in a form that can be reasonably,
interpreted by the County; :

4. . A summary of number of outages, number of planned
ortages, number of outages during prime viewing hours, and number
of outages by approximate duration in a form that can be reasonably
intarpreted by the County; and,

5. Revenues received, by distinct category of service,
in a form that can be reasonably interpreted by the County, for the -
preceding quarter period. -

C. Books of Account and Reports.

1. The County shall have the right to review or audit .
the Grantee's books and records in accordance with generally
accepted accounting and audit standards regarding any amounts which
may be owed or rates charged under this Franchise. This right
includes the right to-review and audit all books and records. of
revenue not included in the calculation of the fee paid, but which -
may be reasonably considered by the County to be included in Gross
Reverues and thereby subject to a franchise fee. The County shall
give written Notice to the Grantee of any additional amount claimed
" +o be due to the 7 unty as a result of the County's review. The
additional amount «ue the County, if any, shall be ‘paid within
thirty (30) days following Notice by the County that such amount is
due and payable. , :

2. The Graontee shall keep. complete_and accurate books
and records of its business and operations pursuant to this
Franchise in accordance with generally’ accepte” Aaccounting
principles and in accordance with the ruvles and regu'.iti:ns of any
State regulatory authority. Grantee shall keep its books of
account and records in such a way that breakdowns of revenues are
available by journal code within the County. . o

3. In the event of an audit, the Grantee shall provide
County-specific books, records, contracts, accounts, documents and
papers for its operations within the Ccunty.

At \GRCOUNTY.CIN

1/8/99 A ‘ 21




3632
4. . All such books, records, and accounts ‘of the Grantee '
shall be retained by the Grantee for a period of six (6) years, in
accordance with NMSA 1978, Section 37-1--3. The Grantee shall make
such' records, as are necessary for the County to complete its
audit, available for inspection by the County, in the County, upon
thirvy (30) days from receipt of Notice by the County.

5. All audits will take place on Grantee's premises
within the County. The County's auditors may review all directly’
relevant materials and may take copies of any materials with the

approval of the Grantee. Such approval shall not be unreasonably
withheld. ' :

6. Within thirty (30) days of request by the County,
the Grantee shall provide to the County Dby U.S. mail, postage
"prepaid, a copy of all papers filed by the Grantee with any federal
or State regulatory agency that pertain to the Grantee's facilities
located in the Silver City/Grant County system in New Mexicd.

D. Requests for Information. The Grantee or any Affiliate
in ccntrol or possession of information respecting the Grantee's
Cable System in the County shall respond to all ‘reasonable
inquiries rom the County, .or its designated operating
representatives, -concerning the construction, -operation,’
installation or maintenance of that Cable System, plans for its
expansion, or the Grantee or Affiliate's financial or legal status.
The Grantee or Affiliate shall provide the information requested
within thirty (30) days of request. Requeskty for extensions. of
time to respond shall not be unreasonably genicd. o '

In addition; the Grantee shall, within sixty (60) days of the
completion of construction, -and thereafter provide training- and
information to. the staff of the County in cooxdination with
Surroun-ding Communities, representatives of the County, and
represeantatives of the entities receiving subscriber drops. as
designated in Secticn 17, to answer any requests for information
and to discuss the safety, operation and .maintenance of cable
equipment installed and/or operated by fhe Grantee, includifg but
not limited to: EAS equipment, interfaces, drops, switche's  and
modulation/units, to the extent required in this Agreémént.
Training and related manufacturer's equipment documentation manuals,
on all equipment related to the County's operation of the: PEG
channels shall be provided at the time of installation or at such
meetings. ' ‘

B. Records Maintained. In additioﬁ to public file records
and maps, the Grantee shall maintain records of the following:

RAGROCTITY .1
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1. Records of cutages, indication date, Quration,jg;ea B
and the estimated number of subscribers affected, type of outage
and cause in a form that can be reasonably interpreted by?;he

County;

2. Records of service calls for repair and maintenance,
indicating date and time service was requested, date © of
acknowledgment and date and time service was scheduled (if it was
scheduled), the date and time service was provided and; (1f
different) the date and time the problem was solved. Grantee's
Service Call log shall contain tiis information as required by FCC
rules; and, ‘

3. Records of installation/reconnection'and requests
for service extension, indicating date of request, date of
acknowledgment, and date and time service was extended. Grantee's
Work Order shall con%ain this information in a form that can be
reasonably interpreted by the County. o

. Cumulative tecords of complaints, as defined in
Section 20.B., and the records required in 2 and 3_above,fshall
contain this information in -a form that can be reasonably
interpreted by the County. ’ S

These records shall be képt at the Grantee's local office
and shall be available £for County review and copying  -upon
reasonable notice during noxmal business hours. The parties shall
cooperate to revise requirements by amendment to this section so
that the County has access to information to evaluate Grantee's
compliance with the Franchise and so that Grantee may amend ‘its -
forms as its services evolve. Ce '

F. Documents to be Provided.  Grantee shall prdvide the
following documents to the County in a timely manner or as

. requested. by the County for review, so as to permit the County to

protect any interests it may have in any proceedings, and in no.
event later than thirty (30) days from the date .the documents are
reqguested, without regard to whether the documents are received or
filed by Grantee or an Affiliate: ‘ - v

1. pny filing made at the FCC or any State or f%deréL
agency regarding the County system, its proof-of-performance tests,
its RF =ignal leakage tests; _— :

_ 2. Any notice of déficiency,_ forfeiture, or ,cher
document issued by any state or federal agency instituting any
investigation or civil or criminal proceeding, regarding the County
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system, Grantee, or any Affiliate of Grantee, to the extent the

same may directly affect or bear upon operations in the County;-

and,

3. Any reQuest for'protection under Pankruptcy laws, or
any judgment related to a declaration of bankruv..ccy.

G. Subscriber Surveys. On the fifcth anniversary and the -~

tenth anniversary of this agreement the Grantee shall conduct a
Subscriber Satisfaction burvey. pertaining to the quality of
Grantee's service. Grantee shall consult with.the County about the
. form and content of the survey. Results of the surveys shall be

previded to the County. Grantee shall bear all costs of ' the
- survey. | '

SECTION 24. FRANCHISE RENEWAL. This Franchise may be renewed
in accordance with the Cable Communications Policy Act of 1884, the
Cable Television Consumer Protection and Competition Act of 1992

and the Telecommunications Act of 1996.

I

SECTION 25. PERFORMANCE GUZRANTEES AND REMEDIES. '

" A. Performance Bond. Prior to any upgrade of the Cable

SYstemL the Grantee shall establish in the County's favor a Fifty ~
Thousand Dnllar ($50,000.00) performance bond. Such bond may be - .

released upon completion of the upgrade.

B. Security Fund.

, 1.. Prior to the Franchise becoming effective, the
Grantee shall post with the County a- cash security deposit to be .

used as a security fund to ensure the Grantee's faithful
performance of aad compliance with all material provisions of the
Franchise and ccmpliance with all material orders, permits, and
directions of the County, pursuant to this Franchise. The amount

of the security fund shall be Ten Thousand Dotlars ($10,000.00)

2. In lieu of a cash security fund, the Granteefmay'

3534 577

agree to file and maintain with the County an irrevocable letter of . A

credit in the amount specified in the preceding paragraphs to serve
the same purposes as set forth therein. Said letter of credit
shall remain in effect for the full term of the Franchise plus an
additional six (6) months thereafter. The Grantee and its surety

shall be jointly and severally liable under the terms of the letter.

of credit for the Grantee's failure to ensure its faithful
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performance of and compliance with all materialuorders,'permits;A
and directions of the County pursuant to‘this Franchise. ‘
- 3. Whenever the County shall receive payment of -any.
amount against the letter of credit, the Grantee shall pay to-or
deposit with the fipanciusl institution with whem it maintains said
‘letter of credit to its full value of Ten Thousand Dollars
{$10,000.00) within fifteen (15) days after the Grantee has been
tendered delivery by registered mail, return receipt requested, of
‘the Notice from the County Manager, Or designee, of the reason for
‘the withdrawal, the date of withdrawal and the amount thereof. The
Grantee shall verify that the County Manager has.been sent’ a
statement from the financial institution holding the letter of
credit showing restoration of the letter of credit to its full
- wvalue of Ten Thousand Dollars ($10,000.00) within forty-eight {48)
hours after receipt by said financial instituticn of sufficient
funds from the Grantee to restore said letter of credit to its full
amount. This letter of credit shall not be subject. to cancellation
‘while the Grantee is in default. :

4. Neither the filing of a letter of credit with the
County, nor the receipt of any damages recovered by the County
thereunder, shall be construed to excuse faithful performance, by
the Grantee or limit the liability of the Grantee, either to-the
full' amount of the letter of credit or otherwise.

5. The rights reserved to the County with respect to
the security fund shall be in addition to all other rights of the -
County, whether reserved by the Franchise or authorized by other
'law, and no action, proceeding, Or exercise of a right with respect
to such security fund or letter of credit will affect any other
right the County may have. Nor will withdrawal of-funds or Notice
thereof, be construed as a limitation of the Grantee's right -to
contest penalties under Sections 27. A, B, C and D.

C. Liquidated Damages. Because Grantee's failure to comply
with the material provisions of this Franchise will result  in
injury to the County, and because it will be difficult to estimate
+he extent of such injury, the County and Grantee hereby agree to
the following liguidated damages, which represent both parties'
best estimate of the damages resulting from the specified injury.

6. For failure to complete construction or extend'
service in accordance with the Franchise: 5250.00/day for each day
the violation continues; ‘ -

A2 \GRCOUNTY . CLH
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7.  For failure to comply with material requiramentu Ior
public, educational and government use of system:: $100.00/day for -
each day the violation continues:;

, 8. For repeated, willful or continuing failuréﬁ‘to
submit reports, maintain records, or provide requested documents or
information: $100.00/day for each day the violation continues:

9. For v101atlon' of Customer Service Standards-
$150. OO per violatlon per day for each day the violation contlnues,

10. For failure to comply with transfer provisions:
$500.00/day from the date of an unlawful transfer; and,

11. For all other material violations: $250.00 £67 ezth

ggchON'2§ TERMINATION. The Franchise shall terminate on

-the expiration date hereof, and at the County's option may be

terminated, subject to the provisions of Sectlon 28 for, the
following reasons: :

A. If Grantee's charter or other authorization to conduct
business in New Mexico is revoked, or any other license which
Grantee requires to conduct business in the County is revoked;

‘B. If Grantee is adjudged bankrupt:

C. For a substantial violation of any.méterial provision-of
the Franchise, or any material rule, order or regulation or other
determination of the County made pursuant to the Franchise;

D. For any attempt to evade any ‘material provision of the
Franchise or to practice any fraud or decelt upon cable system
subscribers or the County;

E. For failure to complete construction on schedule; or for
failure to obtain necessary licenses or authorizations for
construction or.operation prior to the scheduled dates respectively
for commencing construction or bommenc1ng service to subscrlbers,

E. If the system is abandoned for at least thirty (30) days,
or,

G. For fraudulent or negligent misrepresentation of fact in
obtaining the Franchise.

A \GRCOUNTY .21 i ) : .26
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' steps taken: or,

.includes a duty to pay any liquidated damages owed to the County.

SECTION 27. PROCEDURES FOR FENALTIES, TERMINATION AND:!
FORFEITURE. . S

. A. Prior to the assessment of any penalty hereundexr the §
County shall notify Grantee of the alleged violation whiph may .. g
warrant penalty or termination, which Notice shall: '

1. Describe the specific alleged violation;

' 2. Direct Grantee to correct or to show cause
alleged violation should not ke corrected; and,

3. State the time for response which shall be‘ﬁoiless»“ ﬁ
then thirty (30) days from the date Grantee is sent Notice;xp :

e

B. Within the time designated, Grantee must:

4. Cure the violation or {in the event the violation-’
cannot be cured with the time period specified)- take reasonable
steps to begin to cure, and submit a written respor.se acceptable to
+he County within the time designated, identifving the specific .

N 1
5. Contest the assertion of non-compliance, describing
all facts relevant to claim, supported by affidavits and documents.
No further opportunity to cure is regquired before the County
exercises its rights under the Franchise. Grantee's duty to cure’

from the date of the initial violation.

C. If Grantee contests the County's assertion of non-
compliance, or fails to completely cure the default, the County
shall schedule a hearing to review the default. The County shall fa
cause to be served upon such Grantee at least seven (7) days prior .
to the date of such hearing, a written Notice of the County's
intent to review, the potential remedies sought, and the time and. -
place of the meeting, notice of which shall be published at least -::
once, no later than thirty (30) days before such meeting  in a .3
newspaper of general circulation within the County. The County
shall hear any person interested therein, and shall specifibally
provide Grantee an opportunity tc be heard, and shall determine
whether or not any failure, refusal or neglect by the Grantee wWas
with just cause. : ' b '

57
_ D. If the County shall determine such failure, refusal,; or
neglect by the Grantee was without just cause, then the County may's .
take any actions it is permitted to take under this Franchise or
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. completion of the hearing contemplated by this Section or at .such

,Gfantee of its intent to exercise its option to buy upon

. negotiations promptly to -establish price in accordance 'with

| | | 382
applicable law. Such actions may be taken immediately :iupon

time or after such additional proceedings as the County ‘may
specify. : ' "

”,

E. Except where precluded by court order, pending litigéﬁioﬁ-

or any appeal to any regulatory body or court having jurisdiction
over the Grantee shall not excuse the Grantee from the performance
of its obligations under this Franchise. o ‘

F. For purposes of this Section, and subject to tforCe

o

8.‘ B

majeure, the system shall be deemed abandoned if, during any period ;f‘ﬁ

this Franchise is in effect, Grantee fails to provide services over

the system for ninety-six (96) consecutive hours without the prior
consent of the County. '

G. . Remedies Cumulative. Remedies provided herein aré
cumulative and in addition to other rights the County may have at

law or equity or under the Franchise, which it may exercise at any
time. : . ‘ :

——

'H. Sale of System on Termination. Without iimitin§ran§
rights of the County under other provisions of federal, State.or
local law: - '

1. If renewa: < the Franchise is denied, the County
shill have an option to acquire ownership of the system or require
Grantee to transfer ownership to another ' person. Any'fsuch
acquisition or transfer shall be at fair market value, determined
on the basis of the Cable System valued as a going concern but with
no value allocated to the Franchise itself; ' ;

2.  If th> Franchise is revoked for cause, the County
shall have the option to acguire ownership of the.Cable System or
require Grantee to trarsfer ownership to another person. Any -such
acquisition or transfer shall be at an equitable price, as that
term is used in 47 U.S.(.. §547(b}. :

I.. Notification of Option. The County shall notify the
termination for cause within thirty (30) days of the final
determination of the wvalidity of the County’'s decision: to
terminate. The County and Grantee shalli enter into good faith

Section 28.H. terms and conditions which reflect usual industry
practices.

A \GRCOUNTY.CLI o :
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Jd. 'Vacating public Rights-of-Way. Upon expiration"or
rermination of the Franchise, 1if the Grantee shall not have

acquired an extension oOr renewal thereof and accepted the same, orbﬁ*‘

i£ the County has not exercised its option to buy the system, or
Grantee has not accepted such sale, upon reasonable notice f£rom the
County, Grantee may be required to enter upon the public Rights-of=
Way and public Places of the County, for the purposes of removing
therefrom any or all of its property and otherwise. In SO removing
said property the Grantee shall refill, at itsvown_expense, any
excavation that shall be made by it, and shall leave said Public
Rights-of-Way and places in as nearly as possible as good condition

as that prevailing prior to the Grantee's removal of its property.

K. Grantee shall pe entitled to initiate aﬁ aétion in. the

gixth Judicial District Court in the County, New Mexicqii,to
challenge any action py the County pursuant Lo Sections 25, 26 and

27 wherein all claims and defense shall be heard de novo. Once .
such an action is initiated, any monetary assessment by the County -

Commission shall be deposited into an esCIow account !y Grantee.

In the event that the County's decision with regard to “the - Ry

assessment 1s upheld, the assessments for the entire periodAShall
be paid from the escrow account to the County. : .

Grantee and the County agree to submit.fé*arbitratioﬁ‘any
controversy arising petween the parties other than those arising

pursuant to Sections 25, 26_aﬁd 27 as set forth above, and agree .

that the Uniform Arbitration Act, Sections 44-7-1 through 44-7-22
NMSA 1978 will apply- ' . - ' '

ECT 28. VIOLATIONS AND PENALTY FOR QABLE PIRACY.

A. From .and after the offective date of this ordinance; it

shall be unlawful for any person:

1. To construct, install or maintain within any public.

street in the County, or within any other public property of the

County, or within any privatelyfowned area within the County which
has not yet become a public street but is designated or delineated’
as a proposed public street on any tentative subdivisionhimap'

approved by the County, . any equipment OT facilities ~for

distributing any television signals or radio- signals through CATV.

system, unless a franchise authorizing such use of such street or
property or area has first peen obtained, and unless such franchise
is in full force and effect: ' C

R ‘ 2. To make any unauthorized connection, whether
physically, electrically:s acoustically, inductively or otherwise,

As\GRCCINTY.CLH ' ~
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with any part of cable system within the County for the purpose of
enabling himself or others to receive any television signal, radio

signal, picture, program or sound, without payment to the owner of
the system: or, ’ . S

‘ 3. To willfully -interfere, tamper Wwith, remove,
obstruct or injure any cable, wires or equipment used hy the
Grantee within the County for distribution of :elevision signals,
radio signals, picture, programs Or sound, without the consent;-of
the owner of the system. T

B. Any person violating or failing to comply with any of the
provisions of this Section shall be guilty of a misdemeanor and for
each day of violation or failure to comply may be punished by a
fine not to exceed $500.00 or by imprisonment for a term not to
exceed ninety (90) days or by both such fine and imprisonment.

SECTION 29. NONDISCRIMINATION. Grantee shalli not deny
service, deny access, ©Or otherwise discriminate against
subscribers, potential subscribers, channel users oOr general ’
citizens on the basis of race, color, religion, ancestry, national . -
‘origin, age, sex, marital status or physical or mental handicap;. or
deény service to any group of potential subscribers because of ‘the:
inceme of the residents of the area in which a_group of potentialk
subsc;ibersyreside; providing.that, nothing shall prohibit Grantee.
from providing a "lifeline™ type of service to the poor, elderly,
the developmentally disabled or physically disabled. '

Grantee shall strictly adhere to the equal employment :
opportunity requirements of the FCC, as expressed - in
Section 76.13(h) and-76.311 of Chapter I of Title 47 of the Code.of-
Federal Regulations, as in effect. The Grantee shall comply at-all
times with all other applicable federal, State and Town laws, and
all executive and administrative orders relating to
nondiscrimination.

SECTION 30. NOTTFICATION PROCEDURES. ' : 4‘

A. Any public inquiry, proceedings, investigation or other.
action to be taken or proposed to be taken by the County in regard
to the operation of the Grantee's Cable System, including action ‘in
regard to a change in subscription rates shall be taken only aﬁter:

1. The minimum legally required public notice ofisuch
action or proposed action is published in a local newspaper having
general circulation in the County, (and in the absence of any such
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legal requirement, the notice shall be publ;shed at - least seven (7}
days prior to the date of the proposed action);

S 2. A copy of such action or proposed action is served
directly on the Grantee at least seven (7) days prior to the -
proposed action; and, .

3. The Grantee has been given.an'opportunity to reqund
in writing in the event no hearing is held or in ;he event of a
hearing the opportunity to appear at said hearing and there.
respond. : j¥ 
B. The public notice required by this action shall state
clearly the action O proposed action to be taken, the time.
provided for response and the person Or persons in authority~to
whom such responses should be addressed, and such other procedures
as may be specified by the County. If a hearing is to be held, the
public notice shall give the date and time of such hearing, whether
public participation will be allowed and the procedures by which
such participation may be obtained.  The Grantee shall bei.an
indispensable party to any hearing conducted__in regard to its
operations. When not otherwise prescribed.heréin, all matters- . . -
herein required to be filed with the County shall be filed with the R
County Manager. o T

SECTION 31. MISCELLANEOUS.
A, Compliance with Local ordinances. In accepting this

Franchise, the Grantee acknowledges that it shall at all times
during the term of this Franchise be subject to all lawful exercise
" of the police power by +he County to adopt laws of general
applicability. The County reserves the right to adopt from time to
time, - in addition to the provisions herein contained, such
generally applicable ordinances as may be deemed necessary to the
exercise of police power. Such regulation shall be reasonable and
not impair Grantee's rights herein granted or impose or cause a .
substantial burden, economic or otherwise to be placed on Grantée
and not in conflict with the laws of the State or other local laws
.or regulations. ' !
B. Compliance with State and Federal Laws. Notwithstanéing
any other provisions of this agreement to the contrary, the County
and Grantee shall at all times comply with all laws and regulations
of the State of New Mexico and federal government Or ‘any
administrative agency thereof. :
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C. State and Federal Regulations. The Grantee shall at all
timas,. during the life of this Franchise, be in full compliance -
with the FCC and New Mexico State Corporation Commission,; or t@eir‘
successors, if applicable, rules and regulations regarding cable
services. : T v

7

D. No Limitation. Grantee's duty to prepare reports, submit
documents and conduct tests under Sections 5, 9, 13, 20, 23, 24 and
25 shall not limit Grantee's duty to permit the County to inspect
documents, or Grantee's duty to respond to requests for other
information under other provisions of the Franchise or generally
applicable law.

E. Confidentiality of Information. The Grantee shall mark .-
any information which it produces to the County which constitutes
a business or trade secret "Confidential”, and produce iv to the
County's designated representative, if necessary for purposes of
holding such information confidential. To the extent permitted
under applicable law, .and - except where to do so could be
inconsistent with its obligations under-~this Franchise and’
applicable law, information produced by Grantee which contains .
business or trade secrets shall be kept -.confidential. The County.
shall promptly notify Grantee if any person reguests access to, the
information under the New Mexico Open Records Act, or if the County
determines that it will be necessary to raveal the information in
the discharge of its obligations under the Franchise and applicable
law, so that Grantee may take appropriate steps as may be available
to protect any rights 1t may claim to have to prevent disclosure.

E. Non-enforcement. Grantee shall not be relieved of its
obligation to comply with any of the provisions of this ordinance

by reason of any’ failure of the County to enforce prompt
compliance. '

G. ‘No Recourse By Grantee. Pursuant to Cable Act’
Section 635A, Grantee shall have no recourse whatsoever against the
County or its officials, bcarxds, commissions, -agents, or employees.
for any losses, costs, expenses, or damages arising out of . any
provision or requirement of the Franchise or because of ‘the

enforcement of the Franchise.

H. Captions. The capticns to sections throughout this
Ordinance are ijntended solely to facilitate reading and reference.*
Such captions shall not affect the meaning or interpretation of
this agreement. ‘
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I. Severability. If any section, subsection, sentence,
clause or phrase of this Ordinance is for any reason illegal,
invalid orx unconstitutional by the decision of any court oI
regulatory body of competent jurisdiction, such decision shall not .
affect the validity of the remaining portions hereof. The County .
Commission hereby declares that it would have passed this Ordinance .
and each section, subsection, sentence, clause, and phrase hereof,
irrespective of the fact that any one OrI more sections,

invalid or unconstitutional. The invalidity of any portion of this
Ordinance shall not abate, reduce or otherwise affect any .
consideration or other obligation required of the Grantee. T All
ordinances and parts of ordinances in conflict with the provisions
of this Ordinance are hereby repealed. o

Jd. Notice. For the purpose of this Ordinance, notice to the
County will be to: S

Grant County Manager
P.0. Box 898

Silver City, NM
88962:

With a copy to:

Grant County-Attorney
. P.O. Box 888 ."
- 8ilver City, MM

88062

Notice to the Graﬁtee will be to:

General Manager

~ Century New Mexico Cable Television Corp.
1014 Pope Street :
gilver City, NM 88061

With a copy to:

TLegal Affairs
Cable Division
Century Communications
50 Locust Ave.
New Canaan, CT 06840

Notice shall be by overnight mail or verified hand—delivery.

Notice will be effective upon delivery to the County Manager or the
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Grantee, until the County cr Grantee notifies the other, in
writing, of a change in the address.

K. Reservation of Rights. Acceptance of the terms and
conditions of this Franchise will not constitute, or be deemed to
constitute, a waiver, either expressly oOr impliedly of any
constitutional or legal right which Grantee or the County may have
or may be subsequently determined to have either by subsegquent
legislation or court decisions. Each reserves all rights under
applicable federal and state Constitution and laws.

L. Force Majeure. With respect to any provision of this
Franchise, the violation or noncompliance which could result in the
imposition of a financial penalty, forfeiture or other sanction
upon Grantee, such violation or noncompliance shall be excused
where such violation or noncompliance is the result of Acts of God,
war, civil disturbance, strike or other labor unrest, or similar .
events, the occurrence of which was not reasonably foreseeable by

Grantee or is beyond Grantee's reasonable control.

M. Amendment Notice. At any time during the term of this.
Franchise that significant 'changes occur __in technology or
legislation governing cable services, the Countywor Grantee shall
notify the other and discuss possible amendments to this Franchise,
that would be of benefit to cable subscribers in the County.

PASSED THIS 225§TR DAY OF H4J/Ludxbm%r .,

GRANT COUNTY: ,
C7/ﬂ/¢/; M%L&r

MANGEL T. SEdNA, CHATRMAN —
GRANT COUNTY COMMISSION

1998.

b Sl AAAX £
i v \:.h
S

._‘;' ‘_Ulul‘v“.\“\ ) :

Revieyed .and approved as to form:

- County Attorney
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Century New Me
terms and conditions ©

Subscribed and sworn to

pefore me this day of
© ., 1999.

xicc Cable Televisio
f this Ordinance.

- Bys

Notary Public
My Commission Expires:

A:\GRCOUNTY.CLM
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n Cofp. hereby accepts the

CENTURY NEW MEXICO CABLE
TELEVISION CORP.
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EXHIBIT A 5546

Institutional Network Origination Loc¢ations

1) Grant County Courthouse, 201 N. Cooper, Silver City, NM

2) Silver Road Office Complex, 2610 N. Silver St., Silver City,
NM .

3) Gila Regional HoSpital,_l313'32Ld St., Silver City, NM
4) County Magistrate Office, 1620 E. Pine, silver City, NM

5) General Administration Complex, 2610 N. Silver St., Silver
City, NM ' : .
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